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1.

Apologies
No apologies received.

2.

Declaration of Interests
Members are reminded of the need to be vigilant to stand aside from decision making when a conflict
arises between their role as a member and any private or other external interest they might have.
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3. Resource Hearing Sub-Committee and or Commissioner
Decisions
(also refer to separate attachment)
1.

Resource Hearing Sub-Committee Hearing held on 3 July 2020 (U190460)
A full copy of the Decision is separately attached to the Agenda.
A summary of this Decision follows:

Schedule of Resource Hearing Sub-Committee Decisions
Pages
1 - 23

2.

Date
3 July 2020

Subject
Circle K Limited - Application for
Resource Consent - Land Use
(Activity) - Two Cottage Gully, Wairau
Valley (U190460)

Decision
GRANTED
Land Use (Activity) to establish up to 90.0 hectares of
exotic plantation forest with a high wilding tree risk
score in an afforestation flow sensitive site on Lot 9 DP
329188 and Lot 10 DP 329188 at the head of Two
Cottage Gully, Wairau Valley.

Resource Hearing Commissioner Hearings held on 24-26 February 2020 [and reconvened on 27
July 2020] (U190470), 7 July 2020 (U191112), 7 July 2020 (U190397) and 9 July 2020 (U060329)
Full copies of the Decisions are separately attached to the Agenda.
A summary of these Decisions follows:

Schedule of Resource Hearing Commissioner Decisions
Pages
24 - 155

Date
24-26 February
2020
(reconvened on
27 July 2020)

Subject
Simcox Quarry Limited - Application
for Resource Consent - Land Use
(Land Disturbance) - Barracks Road,
Hawkesbury (U190470)

156 - 173

7 July 2020

174 - 180

7 July 2020

181 - 219

9 July 2020

Alastair Martin Campbell, Daniel
Alastair Campbell and Oliver John
Foster - Application for Resource
Consent - Land Use (Activity) - 67
Hammond Road, Conders Bend
(U191112)
Craig Anthony and Christine
Constance Aston - Application for
Section 357A Objection to Certain
Decisions or Requirements Subdivision (Boundary Adjustment)
and Land Use (Land Disturbance) Ngamuka Bay, D'Urville Island
(U190397)
Philip John Woolley - Application for
Resource Consent – s136 application
to transfer Water Permit (Use Water)
- Chaytors Road, Spring Creek
(U060329)

Decision
GRANTED
Land Use (Land Disturbance) to extract and process
armour rock and other aggregates at a rate of up to
90,000 tonnes per annum from an existing quarry on
Lot 3 DP 9808 and Pt Sec 110 Tyntesfield Run, Omaka
Dist, together with related quarrying activities, including
overburden removal and fill; drilling and blasting;
crushing, processing and stockpiling of rock extracted
on site; establishment of stormwater management
infrastructure and discharge of stormwater to Raupo
Stream; mitigation measures for the control of dust;
quarry rehabilitation works and transport of the quarried
product from the site.
GRANTED
Land Use (Activity) to increase an existing seasonal
worker accommodation facility to accommodate up to
35 people on Lot 4 DP 306754.

DISMISSED
Section 357A Objection to amend Condition 2 of
consent U190397 to cancel the requirement for an
esplanade reserve to be set aside in front of Lot 1 in
exchange for no compensation for the setting aside of
an esplanade reserve fronting Lot 2.

DECLINED
s136 application relating to U060329 Water Permit
(Use Water), to transfer 4,273 cubic metres per day of
water to be used for the irrigation of 240 hectares of
vineyard on 272 Chaytors Road, Spring Creek being
more particularly to the land comprised in Certificates
of Title 4787933 and 82845.
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4. Te Mana O Te Taiao - Aotearoa New Zealand Biodiversity
Strategy 2020
(also refer separate report available on Department of Conservation’s website)
(Clr Hope) (Report prepared by Alan Johnson)

E310-000-001

Purpose of Report
1.

To provide the Committee with an update on the Te Mana O Te Taiao Aotearoa New Zealand
Biodiversity Strategy 2020.

Executive Summary
2.

Te Mana O Te Taiao, the Aotearoa New Zealand Biodiversity Strategy 2020 (the Strategy) was
launched in August 2020 and sets out a framework for the protection, restoration and sustainable use
of use of biodiversity or natural resources.

3.

The Department of Conservation will be attending the Environment Committee meeting to provide an
overview of the Strategy.

RECOMMENDATION
That the information be received.

Background/Context
4.

The Strategy was launched in August 2020.

5.

The document has been developed by the Department of Conservation, with specific input from other
agencies, including councils and external experts. It is a compilation of existing data and published
information in indigenous biodiversity, supplemented by examples from a matauranga Māori
perspective.

6.

The Strategy will guide the way all Aotearoa works to protect and restore nature and supersedes the
previous Strategy that was released in 2020 and the published Action Plan in 2016.

7.

The Strategy sets out a strategic framework for the protection, restoration and sustainable use of
biodiversity or natural resources in New Zealand and makes direct connection to a thriving nature,
ecosystem health and wellbeing of people and sustainable business.

8.

In terms of background, despite the importance of biodiversity, it continues to decline. Biodiversity
faces a global crisis, as well as New Zealand, and our own region is not immune. While there are
success stories in conservation the main biodiversity pressures come from:

9.

8.1

Changes in the use of our land and oceans

8.2

Invasive species

8.3

Pollution

8.4

Harvesting/extraction

8.5

Climate change

The Strategy sets out five key outcomes to be achieved and central to implementation are three pou
or pillars which provide direction and will guide towards a transformational change that is needed to
achieve the outcomes and 13 key objectives. The three pillars are:
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10.

9.1

Getting the system right

9.2

Empowering action

9.3

Protecting and restoring.

The next phase of the Strategy is the development of an Action Plan which is intended to be
undertaken in a collaborative environment involving agencies, iwi and stakeholders.

Presentation
A short presentation will be given by the Department of Conservation Policy Group (Sean Cooper and
Sarah Campin-Fordham) (30 minutes).

Attachment
Attachment 1 - Te Mana O Te Taiao - Aotearoa New Zealand Biodiversity Strategy 2020 is available on the
Department of Conservation’s website via the following link
https://www.doc.govt.nz/nature/biodiversity/aotearoa-new-zealand-biodiversity-strategy/

Author

Alan Johnson, Environmental Science and Monitoring Manager

Authoriser

Hans Versteegh, Environmental Science & Policy Group Manager
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5. Wairau Aquifer Discharge to Cook Strait
(also refer separate report available on Council’s website)
(Clr Hope) (Reported prepared by Paul Wopereis and Peter Davidson)

E345-007-001

Purpose of Report
1.

To present the report entitled: Wairau Offshore Groundwater Geological Assessment - Marlborough
prepared for Council by BECA in March 2020, and its findings.

Executive Summary
2.

A re-examination of the possibility of an ocean outlet for the Wairau Aquifer by an external technical
expert showed that, based on recent offshore geophysical surveys, the geological formation hosting
the aquifer extends well out into Cloudy Bay/Cook Strait and is exposed at the seabed, potentially
allowing drainage of fresh groundwater to the sea.

RECOMMENDATION
That the report be received.

Background/Context
3.

The Wairau Aquifer is the largest of the alluvial aquifers beneath the Wairau Plain and supplies all of
the drinking water for the city of Blenheim, townships of Renwick, Woodbourne and Spring Creek, plus
most of the crop irrigation/winery washdown water.

4.

A declining trend in Wairau Aquifer levels has been observed at Council’s monitor wells since 1973.

5.

The causes of the decline have been actively investigated over the past decade by Council hydrology
staff, assisted by external experts in New Zealand and a German technical university.

6.

An external report identified the increased frequency of low Wairau River flows (less than
3
20 m /second) as a major cause and which was in turn exacerbated by consented surface flow
abstraction from the channel.

7.

The part that gravel extraction, catchment sediment supply, flood stopbanking and the frequency of
scouring floods is having on the recharge processes is the subject of the Gravel Bed Rivers (GBR)
project.

8.

The focus of these projects and analyses has been the top end of the Aquifer where it receives most
of its recharge from Wairau River channel leakage.

9.

While research of the recharge mechanism is challenging, it is even more difficult to study the bottom
end of the Wairau Aquifer at its boundary with the Pacific Ocean as any offshore or coastal discharge
is hidden under the sea.

10.

An improved understanding of how groundwater exits the Wairau Aquifer was overdue given sea level
rise and the declining levels in the Wairau Aquifer providing less throughflow to maintain the seawater
interface in its current position.

11.

While the vast majority of groundwater exits via the aquifer spring catchments (Ōpaoa River,
Grovetown Lagoon, Spring Creek and Taylor River), significant flows exist within the confined aquifers
at the Cloudy Bay coastline from Rarangi to Riverlands.
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12.

There has always been speculation about the possibility of an offshore seepage versus a “blind”
aquifer like the Deep Wairau Aquifer with its ancient groundwater.

13.

Understanding the discharge mechanism will help Council understand the future risks from seawater
intrusion in particular and refine local limits or management thresholds for the Wairau/Riverlands
Aquifer systems.

14.

Previously most of the groundwater within the confined aquifers was assumed to exit as diffuse flow
vertically upwards to the perennial coastal springs (Pipitea/Marakoko) based on estimated rates of
drainage.

15.

The study was initiated by the findings of the 2019 GNS Science report that contained revised
residence times for groundwater at the Council Bar monitoring well of 11 years, which was significantly
younger than previous interpretations raising the possibility of an active offshore flow path.

16.

If the aquifer opposite the centre of the Wairau Plain near the Wairau Bar is naturally blocked off
geologically then groundwater water would be stagnant and become highly mineralised with long
residence times. This is the case for parts of the Riverlands Aquifer in the southeast corner of the
Wairau Plain.

17.

The availability of NIWA deep geophysical surveys of the sediments overlying the active faults under
Cloudy Bay/Cook Strait provided the new information that made the re-interpretation possible.

18.

Paul Wopereis a senior geologist at BECA in Nelson, very experienced with the interpretation of the
sedimentary sequences hosting groundwater in the Marlborough Sounds river valley floodplains
(Linkwater, Rai-Pelorus, Kaituna areas), was commissioned by Council to provide an independent
review of the existence of an offshore groundwater exhaust.

Presentation
A presentation will be given by Paul Wopereis from the BECA office in Nelson via Zoom. (15 minutes).

Attachment
Attachment 1 - Report entitled: Wairau Offshore Groundwater geological Assessment – Marlborough is
available on Council’s website via the following link
https://www.marlborough.govt.nz/Environment_Committee_Wairau_Offshore_Groundwater_Geological_Ass
essment

Author

Paul Wopereis, Senior Geologist, BECA Limited, Nelson and
Peter Davidson, Environmental Scientist - Groundwater

Authoriser

Alan Johnson, Environmental Science and Monitoring Manager
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6. Biosecurity - Operational Plan Report 2019/2020
(also refer separate report available on Council’s website)
(Clr Croad) (Report prepared by Jono Underwood)

E315-002-005-10, E315-002-005-11

Purpose of Report
1.

For Council approval of the Biosecurity Operational Plan Report for 2019/2020.

2.

For Council approval of amendments to the Biosecurity Operational Plan contained within the
2019/2020 report.

Executive Summary
3.

A final report has been prepared on the Biosecurity Operational Plan at the completion of the
2019/2020 financial year, covering the activities of Council’s Biosecurity Section.

4.

A review of the Biosecurity Operational Plan 2018-2028 was also carried out by Biosecurity staff on
4 August 2020 with proposed amendments contained within Part Four of the report.

5.

It has been a successful year for the Biosecurity Section with 90% of the operational targets set
achieved. For the handful almost achieved or not achieved, some were due to the impacts of the
Covid-19 lockdown period in April-May 2020.

6.

The 2019/2020 year saw the commencement of new operational programmes on Rangitoto ki te
Tonga/D’Urville Island targeting the invasive plant species willow-leaved hakea and woolly nightshade.

7.

There continues to be pressure in key areas to manage either current or future threats from invasive
species. At this point in time, these areas are the terrestrial threats of wilding pines and Chilean
needlegrass and, for the marine environment, the threat of the invasive marine pest Mediterranean
fanworm.

RECOMMENDATIONS
1.

That the report be received.

2.

That the annual report on the Biosecurity Operational Plan for the 2019/2020 financial year be
approved by the Council in accordance with section 100B(2) of the Biosecurity Act 1993.

3.

That the amendments proposed within Part Four of the 2019/2020 Biosecurity Operational Plan
Report, as a result of the annual review of the Operational Plan, be approved by the Council in
accordance with section 100B(1)(b) and (c) of the Biosecurity Act 1993.

Background/Context
8.

The Biosecurity Operational Plan 2018-2028 was prepared to meet both the requirement under
section 100B of the Biosecurity Act 1993 in relation to the Regional Pest Management Plan (RPMP)
and also outline plans for other components of work that fall outside the RPMP framework.

9.

In accordance with section 100B(2) of the Biosecurity Act 1993, a management agency implementing
a RPMP must prepare a report on the Operational Plan and its implementation not later than 5 months
after the end of each financial year.

10.

In accordance with sections 100B(1)(b) and (c), the Operational Plan must also be reviewed annually
and a decision made on appropriate amendments, if necessary.
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11.

Biosecurity staff conducted a review of the Operational Plan on 4 August 2020 and a number of
proposed amendments were identified. These amendments reflect the dynamic nature of species-led
programmes.

12.

The proposed amendments to the Operational Plan do not result in any further demands with respect
to resourcing levels for the Biosecurity Section.

Option One (Recommended Option)
13.

Council approves the Operational Plan Report 2019/20 and amendments proposed to the Biosecurity
Operational Plan 2018-2028.

Advantages
14.

Council will be meeting the requirements of sections 100B(1)(b) and 100B(2) of the Biosecurity
Act 1993.

Disadvantages
15.

Nil

Option Two
16.

Council does not approve the Operational Plan Report 2019/20 and amendments proposed to the
Biosecurity Operational Plan 2018-2028.

Advantages
17.

Nil

Disadvantages
18.

Council will not be meeting the requirements of sections 100B(1)(b) and 100B(2) of the Biosecurity
Act 1993.

Next Steps
19.

If approved, both the Biosecurity Operational Plan Report 2019/2020 and amended Biosecurity
Operational Plan 2018-2028 will be made publicly available on the Council website.

Attachment
Attachment 1 – Biosecurity Operational Plan Report 2019/20 – is available on Council’s website via the
following link https://www.marlborough.govt.nz/Environment_Committee/Biosecurity-Operational Plan Report
2019-20

Author

Jono Underwood, Biosecurity Manager

Authoriser

Alan Johnson, Environmental Science and Monitoring Manager
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Summary of decision-making considerations
Fit with purpose of local government
The proposal enables Council to fulfil statutory obligations under sections 100B(1)(b) and 100B(2) of the
Biosecurity Act 1993.

Fit with Council policies and strategies

LTP / Annual Plan
Financial Strategy
Infrastructure Strategy
Social well-being
Economic development
Environment & RMA Plans
Arts & Culture
3 Waters
Land transport
Parks and reserves

Contributes

Detracts

Not applicable

X
□
□
□
□
X
□
□
□
□

□
□
□
□
□
□
□
□
□
□

□
X
X
X
X
□
X
X
X
X

This proposal contributes to the implementation of Council’s Biosecurity Strategy, Regional Pest
Management Plan and Proposed Marlborough Environment Plan.

Nature of the decision to be made
The options do not involve a significant decision in relation to land or a body of water.

Financial considerations
There are no known financial implications.

Significance
The decision is considered of low significance under Council’s Significance and Engagement Policy.

Engagement
No engagement is proposed.

Risks: Legal / Health & Safety etc
There are no known significant risks or legal implications as the annual reporting and review requirements
are statutory requirements under the Biosecurity Act 1993.

Climate Change Implications
There are no known climate change implications to this decision.
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7. Measuring Mussel Farming Effects on Plankton in the
Marlborough Sounds
(also refer separate report available on Council’s website)
(Clr Hope) (Report prepared by Oliver Wade)

E325-008-002-02

Purpose of Report
1.

To present to the Council a summary of the report ‘Measuring Mussel Farming Effects in the
Marlborough Sounds’.

Executive Summary
2.

This report outlines the findings of the report ‘Measuring Mussel Farming Effects in the Marlborough
Sounds’.

3.

This report was funding under Envirolink project 2045-MLDC156.

4.

The report considers two questions:

5.

4.1

What do we know about how the cumulative effects of mussel grazing affect plankton
populations?

4.2

What would be needed to build a better understanding of whether there has been any
community change and attribute the reasons for this change?

The report was authored by Dr Emma Newcombe (Cawthron Institute) and Dr Niall Broekhuizen
(NIWA).

RECOMMENDATION
That the report be received.

Background/Context
6.

The Pelorus Sound/Te Hoiere is the centre of the mussel farming industry in New Zealand.

7.

The community of the Marlborough Sounds has raised concerns through Annual Plan submissions
about the possible depletion of plankton by mussel farming in the Marlborough Sounds.

8.

Council has been monitoring water quality in the Marlborough Sounds since 2011, including
chlorophyll a concentrations as a proxy for phytoplankton concentrations.

9.

For the purposes of this report, plankton includes both phytoplankton and zooplankton.

10.

This report aims to:
10.1 Consider the methods that are available for possible data collection and modelling approaches
to assess whether mussel farming affects plankton communities.
10.2 Review the existing information on phytoplankton and zooplankton in the Marlborough Sounds,
and assess the extent to which we can test whether the cumulative effects of mussel grazing
are affecting plankton populations.
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10.3 Consider the options for better understanding whether shellfish farming has caused change in
phytoplankton and zooplankton communities.
11.

The author’s report, whilst information around phytoplankton concentrations is quite extensive,
knowledge is sparse of zooplankton concentrations.

12.

To fill the knowledge gap in zooplankton concentrations would be time consuming and expensive.
Given the other environmental issues facing the Marlborough coastal marine area, the authors do not
consider this a worthwhile expenditure of resources.

13.

The existing information suggests a steady decline in phytoplankton concentrations in Marlborough
and further afield around New Zealand. It seems likely that this is a result of climate change induced
sea temperature rise rather than a cumulative impact of mussel farming.

Next Steps
14.

The findings of this report will be communicated to the Sounds Advisory Group, Marlborough Sounds
resident associations and the marine farming industry.

Presentation
A short presentation will be given by Oliver Wade (5 minutes).

Attachment
Attachment 1 - Measuring Mussel Farming Effects on plankton in the Marlborough Sounds is available on
Council’s website via the following link https://www.marlborough.govt.nz/Environment Committee/Measuring
Mussel Farming Effects on Plankton in the Marlborough Sounds

Author

Oliver Wade, Environmental Scientist - Coastal

Authoriser

Alan Johnson, Environmental Science and Monitoring Manager
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8. Delegation under the COVID-19 Recovery (Fast-track
Consenting) Act 2020
(Mayor Leggett) (Report prepared by Gina Ferguson)

C500-005-010-03, E200-001-07-04, L150-003-02

Purpose of report
1.

To delegate authority to staff to carry out powers, functions and duties relating to resource consents
and notices of requirement under the COVID-19 Recovery (Fast-track Consenting) Act 2020.

2.

To delegate the power under the COVID-19 (Fast-track Consenting) Act 2020 to nominate 1 member
of the Local Authority or a person nominated by the Local Authority to be a member of the expert
consenting panel to determine COVID-19 Fast-track applications.

Executive Summary
3.

The COVID-19 Recovery (Fast-track Consenting) Act 2020 (the Act).enables the fast-tracking of the
consenting of eligible development and infrastructure projects following a different process and with
different considerations to those occurring under the Resource Management Act 1991 (the RMA). The
Act commenced on 9 July 2020 and will be repealed in two years.

4.

The Act confers a number of powers and functions on Marlborough District Council including:

5.

•

responding to the Minister’s invitation to comment on projects

•

nominating membership of the expert consenting panel

•

providing feedback to the expert panel

•

appearance at hearings

•

providing draft conditions, and

•

appeals.

The timeframes for carrying out these powers and functions are very tight - only 10 working days in
some instances. As such, actions will typically need to be taken outside of Committee timeframes.
This report sets out where these actions will be required and recommends the establishment of
appropriate delegations.

RECOMMENDATIONS
That Council:
1.

Delegate the power to nominate a member of the Local Authority or a person to be a member of
the expert consenting panel to determine any COVID-19 Fast-track applications under
Schedule 5(3)(2)(a) of the COVID-19 (Fast-track Consenting) Act 2020 to the Chair of the
Environment Committee.

2.

Delegate all other responsibilities, duties and powers in relation to resource consent
applications and notices of requirement processed under the COVID-19 Recovery (Fast-track
Consenting) Act 2020 to the Chief Executive, with approval for those responsibilities, powers
and duties to be sub-delegated to staff.
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Background/Context
6.

The Act enables the fast-tracking of consenting for eligible development and infrastructure projects
following a different process and with different considerations to those occurring under the RMA. The
Act commenced on 9 July 2020 and will be repealed in two years. The fast-track consenting legislation
does not amend the RMA; it provides an alternative consenting pathway.

7.

The Act lists a number of projects in Schedule 2 which are automatically eligible for the fast-track
consenting process and will progress directly to Expert Consenting Panels for consideration. In
Marlborough this includes the Waitohi Picton Ferry Precinct Redevelopment.

8.

The Act also enables small scale repair, maintenance and minor upgrade works to be carried out by
Waka Kotahi NZ Transport Agency, and Kiwi Rail Holdings Limited on their existing infrastructure
within the road and rail corridor without a resource consent. Kāinga Ora and the Ministry for Housing
and Urban Development, and local government may also be able to access these provisions in the
future if confirmed through an Order in Council.

9.

Any other person with an eligible (public or private) project can apply to the Minister for the
Environment. If the Minister is satisfied that the project meets the purpose of the Act and the eligibility
criteria, the project can gain access to the fast-track process through an Order in Council.

10.

Under the COVID-19 Recovery (Fast-track Consenting) Act 2020 (the Act), the EPA is responsible for
providing advice and secretariat support to the Panel Convener and the Expert Consenting Panel (the
Panel) who will be appointed to determine applications under the Act.

11.

The Expert Consenting Panel must include one person nominated by the relevant local authorities
under Schedule 5 (3)(2)(a) of the Act.

12.

When formally asked to provide a nomination, Council will also be asked to provide a short bio and CV
of their nominee as well as identifying whether or not the person is accredited under section 39A of the
Resource Management Act as a Certified Hearings Commissioner under the Making Good Decisions
programme.

13.

Clause 7 of Schedule 6 enables information sharing between the EPA and the relevant local authority
in respect of a listed or referred project. The EPA can request information at any time before or after it
receives a consent application or notice of requirement. The local authority may recover from the EPA
the actual and reasonable costs incurred in providing any requested assistance as set out in clause
7(5) of Schedule 6.

14.

Clause 11(2) of Schedule 5 of the Act requires that any relevant local authority must assist the Panel
by providing advice within the knowledge of the local authority, if requested. This includes requesting
further information from the local authority under clause 25 of Schedule 6. The local authority may
recover from the EPA the actual and reasonable costs incurred in providing any requested assistance
as set out in clause 14(3) of Schedule 5.

15.

The Panel must invite written comments from all those listed in clause 17(4) of Schedule 6, including
relevant local authorities. This is a general request for comment and not a request for advice or
information.

16.

As Marlborough District Council is also one of the entities authorised to undertake a listed project
(effectively the applicant), it is important that the functions of the Council as the applicant and the
functions of the Council as a relevant local authority, be kept separate.

17.

The timeframes in this Act are tight, requiring very quick turnaround of any requests. The Panel does
not have the statutory power to pause the processing of this application.

18.

In order for Marlborough District Council to exercise its functions, powers and duties under the Act,
within the tight timeframes specified, delegation of all relevant powers and functions under the Act to
the Chief Executive is recommended, with the exemption of the nomination of a member of the expert
consenting panel delegated to the Chair of the Environment Committee. .
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19.

The powers and functions conferred on the Council that may require exercising include:
Provision

Function, Duty, Power to be Delegated

21(2)

Power to provide written comments to the Minister on whether the
application should be referred

Schedule 5,
clause 3(2)(a)

Power to nominate an Marlborough District Council representative on
the expert consenting panel

Schedule 6,
Clause 17(2)

Power to respond to the expert consenting panel’s invitation to provide
feedback

Schedule 6,
clause 21

Power to decide to attend hearings and nominate a person to represent
Marlborough District Council at the hearing

Schedule 6,
clause 36(1)

Power to provide comments on draft conditions for resource consents

Schedule 6,
clause 44(1)

Power to decide whether to appeal a decision on a question of law to the
High Court.

Option One (Recommended Option)
20.

Delegate authority to staff to carry out powers, functions and duties relating to resource consents and
notices of requirement under the COVID-19 Recovery (Fast-track Consenting) Act 2020.

21.

Delegate the power under the COVID-19 (Fast-track Consenting) Act 2020 to nominate 1 member of
the Local Authority or a person nominated by the Local Authority to be a member of the expert
consenting panel to determine COVID-19 Fast-track applications.

Advantages
22.

Council able to meet its functions, powers and duties under the Act, within the tight timeframes
specified, under the Act.

Disadvantages
23.

None identified.

Option Two – Status Quo
24.

Delegated authority to carry out powers, functions and duties relating to resource consents and
notices of requirement under the COVID-19 Recovery (Fast-track Consenting) Act 2020 remain with
the Local Authority.

Advantages
25.

None identified.

Disadvantages
26.

Council potentially unable to meet its functions, powers and duties under the Act, within the tight
timeframes specified, under the Act.

27.

The need for short notice out of cycle Council meetings to fulfil the Local Authorities functions, powers
and duties under the Act.

Next steps
28.

Complete sub-delegation schedule of those powers, duties and responsibilities to appropriate staff.

Author

Gina Ferguson, Consents and Compliance Group Manager

Authoriser

Mark Wheeler, Chief Executive
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Summary of decision-making considerations
Fit with purpose of local government
The proposal enables relates to providing a public service and it is considered good-quality and cost
effective.

Fit with Council policies and strategies

LTP / Annual Plan
Financial Strategy
Infrastructure Strategy
Social well-being
Economic development
Environment & RMA Plans
Arts & Culture
3 Waters
Land transport
Parks and reserves

Contributes

Detracts

Not applicable

□
□
□
□
□
X
□
□
□
□

□
□
□
□
□
□
□
□
□
□

X
X
X
□
□
□
X
X
X
X

This proposal contributes to the Environment and RMA plans relating to efficient consenting processes.

Nature of the decision to be made
The options do not involve a significant decision in relation to land or a body of water.

Financial considerations
There are no known financial implications.

Significance
The decision is considered of low significance under Council’s Significance and Engagement Policy.

Engagement
No engagement is proposed as the decision is considered of low significance.

Risks: Legal / Health & Safety etc
There are no known significant risks or legal implications as [describe why].

Climate Change Implications
There are no known climate change implications to this decision.
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9. New Zealand King Salmon Compliance Monitoring
2019/2020
(Clr Hope) (Report prepared by Claire Frooms)

U140294M, U140295M, U140296M, U160675M,
U150081M, U040217M, U040412M, U021247M, MFL456

Purpose of report
1.

The purpose of this report is to provide the Environment Committee with an overview of the
compliance levels achieved at the New Zealand King Salmon (NZKS) Marine Farms in the
Marlborough Sounds following monitoring conducted by Cawthron Institute in 2019/2020.

Executive Summary
2.

This report details the compliance assessments made at NZKS’s Marine Farms in the Marlborough
Sounds. Nine farms were reported on, eight of which have relevant monitoring resource consent
conditions. Of these one was found to be significantly non-compliant; three were non-compliant; one
was technically non-compliant, three were compliant, one doesn’t have relevant consent conditions.
The main areas of non-compliance related to bacteria mat coverage below farm pens and benthic
environmental quality standards.

3.

This reports details the compliance levels with the quantitative monitoring of the Enrichment Stage
(ES), Environmental Quality Standard (EQS) and the copper and zinc levels at the farms.

RECOMMENDATION
That the information be received.

Background/Context
4.

NZKS is the principle finfish farming company in the Marlborough Sounds and currently has consent to
operate finfish farms at 11 sites in the region (Figure 1). Nine of these sites were active in the
2019/2020 monitoring period. The remaining two sites were fallowed.
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Figure 1: Location of the New Zealand King Salmon consented areas for
salmon farming in the Marlborough Sounds.

5.

Each of these finfish farms requires a coastal permit to occupy and operate in public space.

6.

This item covers the monitoring results from annual monitoring at nine existing farm locations:
Forsyth Bay; Waihinau Bay; Ruakaka Bay; Otanerau Bay (low flow farms) and Clay Point; Te Pangu
Bay; Ngamahau; Waitata Reach; Kopaua (high flow farms).

7.

The two farm locations in Crail Bay were not occupied in 2019/2020, no monitoring is required by the
resource consent and no voluntary monitoring was conducted.

8.

Whilst all nine of the monitored marine farms have resource consents, not all provide conditions
requiring monitoring. NZKS voluntarily monitor the Waihinau, Ruakaka and Otanerau Bay farms as
their consents have no monitoring requirement in relation to their discharges. Therefore assessment of
their compliance has been conducted against the Best Management Practice guidelines for salmon
farms in the Marlborough Sounds: Benthic environmental quality standards and monitoring protocol
(“the BMP”), prepared by the Benthic Standards Working Group.

9.

In late 2014 the Benthic Standards Working Group agreed to the BMP to manage farms within
environmental limits. The objectives of the BMP guidelines include:
9.1

To develop a standardised and accepted protocol to assess environmental compliance;

9.2

To support environmentally responsible and profitable aquaculture;

9.3

To minimise impacts on the environment and thereby minimising risks to biodiversity and
associated ecosystem processes;

9.4

To ensure sustainable management.
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10.

The Cawthron Institute environmental monitoring reports provide information for each farm on the
biochemical and biological state of the seabed, and the nutrient status of the water column. Copper
and zinc levels in the seabed sediments are also measured.

Enrichment Stage Conditions
11.

Enrichment of the seabed is caused by fish waste and uneaten fish food falling onto the seabed. The
state of the seabed was assigned an enrichment stage (ES) score by Cawthron Institute. Some of the
resource consents set out a maximum permitted ES or Environmental Quality Standard (EQS) level.
Where there is a conflict between the BMP and resource consent conditions, the resource consent
conditions prevail.

12.

The BMP guidelines adopt a quantitative enrichment stage scale to characterise the benthic state. The
guidelines specify an industry operational goal of ES ≤ 5.0 within the zone of maximal effect (“ZME”).
An ES of 5.0 is described as very high enrichment.

13.

Enrichment causes changes in the types and number of organisms which inhabit the sediments.
Excessive levels can harm seabed life as oxygen is depleted and anaerobic processes take over.

14.

The NZKS finfish farms are broadly divided into “low flow” (<10 cm/s) and “high flow” (>10cm/s) sites.

15.

Farms in low flow environments receive greater concentrations of organic material beneath the pens
than higher flow farms where particles are more widely dispersed. This makes managing low flow
farms challenging as the seabed can be overwhelmed and stop assimilating organic material even
under low levels or feed discharge.

16.

Figure 2 shows a stylised depiction of a typical enrichment gradient experienced at low flow sites (from
Keely, 2013), showing generally understood responses in commonly measured environmental
variables (species richness, infauna abundance, sediment organic content and sulfides and redox).
Apparent Redox Potential Discontinuity depth (aRPD) and prevalence of bacteria (Beggiatoa sp.) mats
and methane / HS out-gassing also indicated. The gradient spans from natural or pristine conditions
on the right (ES = 1.0) to highly enriched azoic conditions on the left (ES = 7.0).

Figure 2: Enrichment stages

Environment - 8 October 2020 - Page 18

17.

In order to achieve compliance with resource consent conditions at some of the marine farms full
compliance with the EQS must be achieved. This includes the quantitative ES score at each zone and
also qualitative standards at each zone, as shown in Table 1.

18.

Table 1: EQS requirements for Waitata Reach Marine Farm

19.

Monitoring results provided by Cawthron Institute showed that farms are in overall compliance with the
ES scores within individual consents where such standards exist. Compliance with the BMP guidelines
and EQS was less consistent.

20.

Table 2: Enrichment stage results summary for Zone of Maximum Effects (ZME)

Low Flow Sites
Enrichment stage ( 95% CI)
Waihinau
(Flow 8.4
cm/s)

2019 Result

Increase/decrease in
ES from previous year

RC Benthic
Condition
Compliance

BMP Compliance

Pen 1

2.7 (0.1)

N/A

≤5

Pen 2

4.7 (0.1)

N/A

≤5

Comment

Farm fallowed for between March and May 2019
Enrichment stage ( 95% CI)

Ruakaka
(Flow 3.7
cm/s)
Pen 1

2019 Result

Increase/decrease in
ES from previous year

RC Benthic
Condition
Compliance

BMP Compliance
≤5

4.1 (0.2)
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Pen 2

≤5

5.1 (0.2)
Enrichment stage ( 95% CI)

Forsyth
(Flow 3.0
cm/s)

2019 Result

Pen 1

6.1 (06)

Pen 2

5.7 (0.4)

Pen 3

5.6 (0.3)

Comment

Increase/decrease in
ES from previous year

RC Benthic
Condition
Compliance

BMP Compliance
≤5

Not sampled in 2018

≤5
≤5

Not sampled in 2018

Forsyth Bay Marine Farm was fallowed until May 2019
Enrichment stage ( 95% CI)

Otanerau
(Flow 6.0
cm/s)

2019 Result

Pen 1

5.1 (0.3)

Pen 2

5.0 (0.5)

Increase/decrease in
ES from previous year

RC Benthic
Condition
Compliance

BMP Compliance
≤5
≤5

No change

High Flow Sites
Clay Point
(Flow 19.6
cm/s)

Enrichment stage ( 95% CI)
2019/2020 Result

RC Condition
Compliance

BMP Compliance

≤ 5.0

≤ 5.0

4.5 (0.3)

≤ 5.0

≤ 5.0

2.9 (0.2)

≤ 5.0

≤ 5.0

Pen 1

4.6 (0.1)

Pen 2
Pen 3
Waitata
(Flow 17.6
cm/s)

Increase/decrease in
ES from previous year
No change

Enrichment stage ( 95% CI)
2019/2020 Result

Increase/decrease in
ES from previous year

RC Condition
Compliance

BMP Compliance

Pen 1

2.5 (0.1)

≤ 5.0

≤ 5.0

Pen 2

2.4 (0.1)

≤ 5.0

≤ 5.0

Pen 3

2.4 (0.1)

≤ 5.0

≤ 5.0

Kopaua
(Richmond)
(Flow 15.7
cm/s)

No change

Enrichment stage ( 95% CI)
2019/2020 Result

Increase/decrease in
ES from previous year

RC Condition
Compliance

BMP Compliance

Pen 1

4.3 (0.1)

≤ 5.0

≤ 5.0

Pen 2

4.2 (0.1)

≤ 5.0

≤ 5.0

Pen 3

4.3 (0.0)

≤ 5.0

≤ 5.0

Ngamahau

Enrichment stage ( 95% CI)
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(Flow 21.1
cm/s)

Increase/decrease in
ES from previous year

2019/2020 Result

RC Condition
Compliance

BMP Compliance

Pen 1

3.5 (0.2)

≤ 5.0

≤ 5.0

Pen 2

3.0 (0.1)

≤ 5.0

≤ 5.0

Pen 3

2.4 (0.2)

≤ 5.0

≤ 5.0

Enrichment stage ( 95% CI)
Te Pangu
Increase/decrease in
(Flow 15 cm/s) 2019/2020 Result
ES from previous year

RC Condition
Compliance

BMP Compliance

≤ 5.0

≤ 5.0

4.5 (0.1)

≤ 5.0

≤ 5.0

4.6 (0.1)

≤ 5.0

≤ 5.0

Pen 1

4.9 (0.1)

Pen 2
Pen 3

No change

Copper and Zinc Conditions
21.

Copper and zinc can accumulate in sediments beneath finfish farming operations. Copper is the
principal active agent in antifouling paints that may be applied to underwater structures. Salmon feed
contains zinc as an additive for fish health, leading to its discharge in faecal matter and uneaten feed.

22.

These metals do not breakdown overtime; nor are they utilised by biota at rates which would attenuate
over fallowing time-scales. Metals may reduce in sediment overtime through resuspension and
dispersion.

23.

NZKS consents granted since 2014 include conditions on copper and zinc monitoring and limits based
on Interim Sediment Quality Guidelines (ISQS) of the Australian and New Zealand Environment and
Conservation Council (ANZECC (2000)). These are the same standards recommended in the BMP
guidelines; therefore compliance of copper and zinc levels below all nine marine farms has been
assessed solely in accordance with these ANZECC ISQS concentrations.

24.

Table 3: ANZECC (2000) Interim Sediment Quality Guideline concentrations for copper and
zinc (mg/kg)

25.

Generally the low flow sites were technically non-compliant with the BMP guidelines for copper and
zinc concentrations. They were predominantly in exceedance of the ANZECC (2000) ISQG-Low
trigger levels but none exceeded the ANZECC (2000) ISQG-High trigger levels.

26.

The high flow sites were all compliant with their resource consent conditions however Te Pangu was
technically non-compliant with the BMP as it too saw an exceedance in the ANZECC (2000) ISQGLow trigger values for copper and zinc.

27.

Table 4: Copper and Zinc Levels

Low Flow Sites
Copper and Zinc Levels
Waihinau
(Flow 8.4
cm/s)

2019 Result

Increase/decrease
in results from
previous year

RC Condition
compliance
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BMP Compliance

Copper

Zinc

Overall Pen
average 37.5
(±5.2) mg/Kg

N/A

Compliant

Overall Pen
average 332.3
(±157.7) mg/Kg

N/A

Non-compliant
with ISQG-Low

Copper and Zinc Levels
Ruakaka
(Flow 3.7
cm/s)

2019 Result

Increase/decrease
in results from
previous year

RC Condition
compliance

BMP Compliance

Copper

Overall Pen
average 67.6
(±21.6) mg/Kg

N/A

Non-compliant
with ISQG-Low

Zinc

Overall Pen
average 207.3
(±58.9) mg/Kg

N/A

Non-compliant
with ISQG-Low

Copper and Zinc Levels
Forsyth
(Flow 3.0
cm/s)

Copper

2019 Result

RC Condition
compliance

BMP Compliance

Overall Pen
average 64.1 (±9.2)
mg/Kg

N/A

Compliant

Overall Pen
average 356.7
(±34.7) mg/Kg

N/A

Non-compliant
with ISQG-Low

Zinc
Comment

Increase/decrease
in results from
previous year

Forsyth Bay Marine Farm was fallowed until May 2019
Copper and Zinc Levels

Otanerau
(Flow 6.0
cm/s)

2019 Result

Increase/decrease
in results from
previous year

RC Condition
compliance

BMP Compliance

Copper

Overall Pen
average 76.3
(±12.9) mg/Kg

N/A

Non-compliant
with ISQG-Low

Zinc

Overall Pen
average 360.0
(±41.1) mg/Kg

N/A

Non-compliant
with ISQG-Low

High Flow Sites
Copper and Zinc Levels
Clay Point
(Flow 19.6
cm/s)

2019/2020 Result

Copper

Overall Pen
average 9.3 mg/Kg

Increase/decrease
in results from
previous year

RC Condition
compliance
Compliant
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BMP Compliance

Compliant

Overall Pen
average 131.6
mg/Kg

Zinc

Compliant

Compliant

Copper and Zinc Levels
Waitata
(Flow 17.6
cm/s)

Copper

Zinc

Kopaua
(Richmond)
(Flow 15.7
cm/s)

2019/2020 Result

Increase/decrease
in results from
previous year

RC Condition
compliance

BMP Compliance

Overall Pen
average 7.2 mg/Kg

Compliant

Compliant

Overall Pen
average 64.6
mg/Kg

Compliant

Compliant

Copper and Zinc Levels
2019/2020 Result

Increase/decrease
in results from
previous year

RC Condition
compliance

BMP Compliance

Copper

Overall Pen
average 7.3 mg/Kg

Compliant

Compliant

Zinc

Overall Pen
average 71 mg/Kg

Compliant

Compliant

Copper and Zinc Levels
Ngamahau
(Flow 21.1
cm/s)

Copper

Zinc

2019/2020 Result

Increase/decrease
in results from
previous year

RC Condition
compliance

BMP Compliance

Overall Pen
average 4 mg/Kg

Compliant

Compliant

Overall Pen
average 35.3
mg/Kg

Compliant

Compliant

Copper and Zinc Levels
Te Pangu
(Flow 15
cm/s)

2019/2020 Result

Increase/decrease
in results from
previous year

RC Condition
compliance

BMP Compliance

Copper

Overall Pen
average 83.5 (±50)
mg/Kg

Compliant

Non-compliant
with ISQG-Low

Zinc

Overall Pen
average 219 (±61)
mg/Kg

Compliant

Non-compliant
with ISQG-Low

Further Compliance Assessment
28.

Resource consents for the individual marine farms also detail a number of other conditions, relating to
both environmental impacts and otherwise. Compliance with consent conditions has been assessed
using Council’s compliance scoring where each is determined to be: Unable to assess; Compliant;
Technically non-compliant; Non-compliant; or Significantly non-compliant.
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29.

Table 5: Summary of overall compliance with resource consent conditions at high flow sites
High Flow Sites
Clay Point (Flow 19.6 cm/s)
ES

Compliant

EQS

N/A

Copper & Zinc

Water Column

WQS

Compliant

Insufficient
Information –
The report
doesn’t detail
the presence
of macroalgae.

Complaint.

Sampling &
reporting
requirements

Compliant

Waitata (Flow 17.6 cm/s)
ES

Compliant

EQS

Copper & Zinc

Non-compliant
– Conditions in
zone 4 were
not statistically
comparable
with reference
stations.

Compliant

Water Column

Insufficient
Information –
The report
doesn’t detail
the presence
of macroalgae.

WQS

Compliant

Sampling &
reporting
requirements
Technically
non-compliant
– Not all
recommendati
ons of the
Peer Review
Panel were
incorporated.
The annual
report doesn’t
provide
recommendati
ons to
management
practices.

Kopaua (Richmond) (Flow 15.7 cm/s)
ES

Compliant

EQS
Non-compliant
– Bacteria mat
coverage
under the
pens was matforming.
Number of
taxa in zone 3
was reduced.
Conditions in
zone 4 were
not statistically
comparable
with reference
stations. i.e.
noncompliance
recorded in all

Copper & Zinc

Water Column

Compliant

Insufficient
Information –
The report
doesn’t detail
the presence
of macroalgae.
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WQS

Compliant

Sampling &
reporting
requirements

Technically
non-compliant
- The annual
report doesn’t
detail the
lighting effects
monitoring
results.

three zones.

Ngamahau (Flow 21.1 cm/s)
ES

EQS

Copper & Zinc

Water Column

WQS

Sampling &
reporting
requirements
Technically
non-compliant
– The
nominated pen
corner for
monitoring
purposes has
been moved.

Compliant

Compliant

Compliant

Insufficient
Information –
The report
doesn’t detail
the presence
of macroalgae.

Compliant

No evidence
that the annual
report was
provided to Te
Atiawa
Manawhenua
ke te Tau Ihu
Trust.
The annual
report doesn’t
provide any
recommendati
ons.

Te Pangu (Flow 15 cm/s)
ES

Compliant

EQS

Copper & Zinc

NonCompliant –
Bacteria mat
coverage was
mat-forming
and patchymajor under
the pens.

Compliant

Water Column

Insufficient
Information –
The report
doesn’t detail
the presence
of macroalgae.
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WQS

N/A

Sampling &
reporting
requirements
Technically
Non-compliant
– The
MEMAMP
outlines a
minor
difference in
reporting of
any WQS
breach to
Council
compared to
the consent
condition
requirements.

Summary
30.

Nine Marlborough Sounds New Zealand King Salmon marine farms were assessed during this
monitoring period and as a result a number of non-compliances with both resource consent conditions
and BMP guidelines were identified.

31.

The overall compliance assessment of all nine farms generated one significantly non-compliant, three
non-compliant and one technically non-compliant marine farm. These assessments were reviewed by
Council’s Compliance QA Peer Panel and infringements were recommended in relation to the
significant non-compliance at Forsyth Bay and the non-compliance at Kopaua. A formal warning was
recommended for the non-compliance at Te Pangu Bay and an educational approach recommended
in relation to the remaining non-compliance and technical non-compliance issues.

32.

The infringements and formal warning have been issued to the New Zealand King Salmon Company
and they are working to resolve these matters by reviewing some of their practices as well as making
amendments to their resource consent conditions in order to streamline them with each other and the
recently reviewed BMP guidelines.

33.

NZKS have advised that they intend to make application to review their resource consent conditions.
Council will continue to monitor the relevant, applicable conditions and work with New Zealand King
Salmon, while taking appropriate levels of enforcement action in response to non-compliance and to
mitigate adverse effects.

Attachment
Attachment 1 – NZKS Snapshot 2020

Author

Claire Frooms, Environmental Protection Officer

Authoriser

Gina Ferguson, Consents and Compliance Group Manager
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10. Appeals Update
(Clr Oddie) (Report prepared by Barbara Mead)

R450-004-22

Purpose of report
1.

The purpose of this report is to provide an update as to the current Appeals/Judicial Review caseload
in Regulatory Services as at 22 September 2020.

Executive Summary
2.

Regulatory Services have taken a two prong approach to the addressing appeals (including judicial
reviews). Firstly it has worked diligently to progress proceedings to which it is a party or an intervener
and as a result a number of these have now been determined. Secondly it has continued to make best
practice improvements to reduce the risk of appeal and/or judicial review.

3.

There will continue to be occasions where it is necessary for Regulatory Services to engage in
appeals and/or judicial reviews either as a respondent/defendant or as an intervener in order to ensure
Council fulfils its statutory duties and secures beneficial case law development that results in reduced
future litigation risk and improved sustainable management of our natural and physical resources.

RECOMMENDATION
That the information be received.

Background/Context
4.

Council is presently engaged in three appeals as follows:
4.1

EDS v Otago Regional Council (High Court, appeal, MDC as intervener)
EDS appealed a decision of the Environment Court in relation to Otago Regional Council’s
Regional Plan. They submitted the Environment Court erred in allowing a policy in a regional
plan that does not require complete avoidance in Policy/Port matters. The decision was
delivered and reflected the position taken by EDS. Thereafter Port Otago applied for leave to
appeal directly to the Supreme Court. The application for leave was heard on 18 March 2020
and declined.
Port Otago has now applied for Leave from the Court of Appeal which has been granted. The
parties now await timetabling directions.
The question to be answered is “Did the High Court misapply the Supreme Court’s decision in
Environment Defence Society Inc v New Zealand King Salmon Co Ltd?”
The appeal is of regional and national importance as it seeks to clarify the application of King
Salmon case law principles (applying specific policies in the NZCPS policies as ‘bottom lines’).
In particular whether these can and should be strictly applied to port activities in the same
manner as in respect of aquaculture activities. There outcome of this appeal will affect the
ability to undertake port activities (expansion and/or improvements) and potentially the
provisions in the PMEP. It is also of importance to clarify this matter given the Fast Track
Consenting process that has been proposed in the Covid-19 Recovery (Fast Track Consenting)
Bill.

4.2

Aparoa Zindia Ltd v Marlborough District Council (Court of Appeal, MDC as respondent)
These proceedings relate to an appeal of an appeal. The matter relates to an abatement notice
served in respect of forestry harvesting. The hearing took place on 20 September 2019. The
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decision was delivered and Council was successful. The Court agreed that a permitted activity
could not be a resource consent activity. With respect to this matter, there was some allowance
for the otherwise consented activity of harvesting when clearing forestry roads (the consented
activity applied for). This made sense in that to require otherwise meant these logs would be
wasted. Reference to any permitted activity within the bundle of documents must be to explain
the wider context of the consented activity. The abatement notice was reinstated.
Zindia applied for Leave to Appeal to the Court of Appeal which was granted on 11 June 2020.
The parties now await a hearing date to be allocated (time estimate 1 day).
The questions to be answered were limited to one question, that the Court redrafted, being “did
the High Court Judge err when she construed the meaning and scope of the consents
U120345.1 and U120345.6?”
These proceedings have relevance to the interpretation resource consent scope and granting of
future resource consents as the Court reviewed a wider range of materials than previously and
determined a permitted activity was ‘granted’ under a Resource Consent by reference to the
activity in the balance of documents/discussion. In addition the inclusion of a permitted activity
in a resource consent provides it additional protection from future plan changes.
4.3

Bilsborough, Eco Cottages NZ Ltd (District Court appeal, MDC as appellant)
This matter relates to the siting of a ‘tiny house’. The determination concluded that the siting of
relocated buildings did not attract the Building Act or Code requirements. The decision also
made findings that additional information was required in Notices to Fix which would be onerous
and inappropriate to include form Council’s perspective.
Council appealed the determination to the District Court. The manufactures of the tiny house
(Eco Cottages) and the MBIE have given notice they wish to be heard. Eco Cottages have also
lodged a cross appeal with respect to whether the tiny house is a building.
The matter was heard on Friday 29th day of May 2020 at 10:00 AM. The parties await the
decision.

4.4

Clearwater (Environment Court appeal, MDC as appellant)
This matter relates to the decline of an application for renewal of a marine farm on the basis the
farm is offsite and therefore not a controlled activity and for lack of information as to adverse
effects.
The appellant has lodged an appeal with the Environment Court and Council has lodged a
Notice of Intention to be Heard. The proceedings have been adjourned until late November
2020 for the appellant to pursue a fresh application for resource consent for the existing
footprint.
This fresh consent was granted on 17 August 2020 and the appellant now awaits approval from
the Ministry of Primary Industries given the consented footprint constitutes new aquaculture
space given a portion of the overall space has not been provided for under a previous consent.
It is anticipated a response from MPI will be received prior to late November 2020. If approved
the appellant will likely withdraw their appeal.
This appeal has particular relevance to our region as it relates to the renewal of marine farms
which are off site as controlled activities.

Next steps
5.

Regulatory staff will continue to progress these appeals and work to improve best practice.

Author

Barbara Mead, Advocacy and Practice Integration Manager

Authoriser

Gina Ferguson, Consents & Compliance Group Manager
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11. Resource Consent Hearings Update
(Clr Oddie ) (Report prepared by Sue Bulfield-Johnston)

R450-004-22

Purpose of report
1.

To provide a summary of the hearings undertaken since the previous report was provided together
with update as to changes in practice following Covid19.

Executive Summary
2.

This report provides a rolling summary of hearings scheduled and completed for applications for
resource consent. Since the onset of Covid19 and the Level 4 Lockdown a practice has been
implemented to consider extension of timeframes and online hearings where appropriate.

RECOMMENDATION
That the report be received.

Background/Context
3.

The Advocacy and Practice Integration Team has responsbility for facilitating the Resource Consent
heraing process under the Resource Management Act 1991. API continues to work with the Resource
Consents team to make improvements to this process for the benefit of Council and those participating
in that process.

Topics
How we went under Alert Level 2
4.

One hearing took place as scheduled while we were operating under the recent Alert level 2. The
layout in Chambers was arranged by the Democratic Services team in a way that provided the
mandatory safe distancing between individuals. The API team adapted its hearing methodology to
accommodate this new layout.

5.

The alert level came into force on Wednesday 12 August when Auckland was placed under Alert Level
3. The balance of New Zealand was placed under Level 2. The levels were reduced in a staggered
fashion over time and at midnight on Monday 21 September the regions other than Auckland returned
to Alert Level 1.

6.

Prior to that the API team had put in place a regime responding to the Covid19 virus when the country
was put into lockdown earlier this year. Elements of the regime established were carried forward once
the in-person participation hearing resumed. The elements included providing the opportunity for
separation between attendees, providing a zoom link enabling remote attendance, electronic
lodgement of all material that would otherwise be tabled at a hearing, adjustments to the room layout
to ensure persons attending remotely could see individuals when presenting evidence and
submissions. The elements have been carried forward and allow for a flexible response capability as
the alert system moves up and down the levels.

7.

An example of this approach occurred when it became apparent that an Auckland based
Commissioner engaged to serve on a hearing was displaying flu-like symptoms. The Hearing
Facilitator informed the Commissioner of this Council’s health and safety protocol and requested that
he consult a medical practitioner to ascertain whether he had a flu or Covid19, and if the practitioner
considered him to be contagious. The Commissioner was required by the practitioner to undertake a
COVID19 test, the result of which was negative. The practitioner nonetheless found the person to be
contagious and advised that boarding a flight was not appropriate. As a result the hearing took place
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as scheduled with the participants in attendance and the Commissioner remoting in using Zoom. The
method was successful and the parties did not feel that the experience had been diminished in any
way.
8.

U190470 – Simcox Quarry Limited
The hearing for application for resource consent U190470 – Simcox Quarry Limited commenced as
scheduled on Tuesday 24 February 2020 before Commissioner Berry. The hearing took place over
three and a half days before being adjourned part-heard on 27 February 2020. The hearing was then
reconvened for one day on 27 July 2020 after a delay to enable the decisions on the PMEP to be
released and the period for lodging appeals on the plan to expire. The hearing was formally closed on
Tuesday 18 August 2020 and the decision issued on Tuesday 8 September.

9.

The application sought consent to extract and process armour rock and other aggregates at a rate of
up to 90,000 tonnes per annum from an existing quarry on Barracks Road, together with related
quarrying activities, including overburden removal and fill; drilling and blasting; crushing, processing
and stockpiling of rock extracted on site; establishment of stormwater management infrastructure and
discharge of stormwater to Raupo Stream; mitigation measures for the control of dust; quarry
rehabilitation works and transport of the quarried product from the site.

10.

The application attracted 116 submissions the majority of which in opposition for reasons relating to
adverse effects on residential amenity arising from the quarry trucks travelling up and down Brookby
road. Many of the submitters stated a wish to be heard at hearing. As they were in the main part of
the Omaka Valley Group they combined as a group with representative presentation at the hearing.

11.

The decision is available for viewing on Council’s website. Commissioner Berry put much
consideration into his decision and in the end found that he was able to grant consent to the full
activity applied for. At the time of writing this report no appeal has been lodged to this decision,
however the appeal period extends fifteen working days from the issue of the decision so time remains
for an appeal to be lodged.

Applications scheduled for hearing
12. The following hearings have taken place in the year commencing 1 July 2020:
Date

U Number
and Name

Details

Planner

Commissioner/Committee

Status

Friday 3 July

U190460 –
Circle K
Limited

Land Use
(Activity)

Peter
Johnson

Clr D Oddie (Chair)

Consent
granted

Clr J Arbuckle
Clr B Faulls

Friday 7 July

Friday 7 July

Thursday 9
July

Monday 27
July

U190397 - C
A&CC
Aston

S357A
Objection to
condition

Ian
Sutherland

U191112 –
AM & D A
Campbell and
O J Foster

Land Use
(Activity)

Jenny
Folster

U060329 – P
J Woolley

S136
transfer of
water permit

Glen Parker

Land Use
(Activity)

Fliss Morey

U190470 –
Simcox
Quarry

Commissioner A Besier

Decision
issued
Objection
dismissed
Decision
issued

Commissioner A Besier

Consent
granted
Decision
issued

Commissioner M Williams

Application
declined
Decision
issued

Commissioner S Berry
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Consent
granted

Date

U Number
and Name

and

Limited –
Reconvened
Hearing

Tuesday 28
July if
required

Details

Planner

Commissioner/Committee

Decision
issued

Tuesday 1
September

U161142 –
Marlborough
Aquaculture
Limited

Coastal
Permit
(Marine
Farm)

Peter
Johnson

Commissioner J Mills

Wednesday 2
September

U200218 Marlborough
District
Council

Discharge
Permit (To
Water) x5

Glen Parker

Commissioner C Welsh

U190483 –
Beirne &
Smith

Coastal
Permit
(Seawall)

Peter
Johnson

Tuesday 22
September

Status

Clr D Oddie

Hearing
Adjourned

Hearing
closed
Decision
pending

Commissioner C Welsh

Hearing
adjourned

As at the time of writing this report decisions have been issued for all of the above hearings with the
exception of U200218 – Marlborough District Council. The decision for U200218 is due not later than
Friday 2 October 2020.
The hearing for U161142 – Marlborough Aquaculture Limited was adjourned at the commencement of
the hearing when the applicant indicated a substantial amendment to the proposal. The application
was directed to lodge details on the amended proposal with the hearing to be reconvened in
accordance with statutory timeframes. At the time of writing this report it is likely the hearing will be
set down for the last week of January 2021
The hearing for U190483 – Beirne and Smith was adjourned at the end of the day of hearing and a
Minute of the Hearing Commissioner setting out a request for further information is anticipated.
13.

Finally, the following hearings have been set down for:

Date

U Number and
Name

Details

Planner

Commissioner/
Committee

Where being held

Tuesday 13
October

U200049 – JAHM
Investments Limited
& Others

Water Permit
(Take Water
and Use
Water)

Glen
Parker

Commissioner
John Maassen

Council Chambers

U200094 - Kainga
Ora - Homes and
Communities

Subdivision
(Allotment
Creation)

Tracey
Hewitt

Thursday 3
December
2020

9.00am

Commissioner M
Williams

Council Chambers
9.00am

Land Use
(Land
Disturbance )
x2
Land Use
(Building)

14.

Requests have been received to set hearings down for the following applications. No dates have
been identified at the time of drafting this report.
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Request for hearing received 17
September 2020

U191050 – Burkhart
fisheries Limited

Coastal Permit
(Disturb
Foreshore)

Peter Johnson

The applicant has requested a
hearing. A date in mid-November
has been set aside but at the time
of writing this report the Applicant
has yet to confirm availability.

U140294 The New
Zealand King Salmon
Company Limited

Coastal Permit
(Marine farm)

Peter Johnson

The applicant has requested a
hearing. A date in mid-November
has been set aside but at the time
of writing this report the Applicant
has yet to confirm availability.

U140296 The New
Zealand King Salmon
Company Limited

Coastal Permit
(Marine farm)

Peter Johnson

U20060 – S M Madsen
(for Scott Madsen
Family Trust)

Coastal Permit
(Marine farm)

Peter Johnson

U160675 - The New
Zealand King Salmon
Company Limited and
Te Atiawa o Te Wakaa-Maui Limited

Coastal Permit
(Marine Farm)

Peter Johnson

U190438 – The New
Zealand King Salmon
Company Limited

Coastal Permit
(Marine Farm)

Peter Johnson

It is possible a combined hearing
will be set down to hear U140294
and U140296 together. This will be
at the discretion of the Hearing
Commissioner to be appointed.
The applicant has requested a
delayed hearing.
Date to be advised.
The applicant has requested a
delayed hearing.
Date to be advised.

This hearing has been deferred.
Hearing date to be advised

Next steps
15.

API will continue to facilitate the hearing process and adapt to the changing environment.

Author

Sue Bulfield-Johnston, Administrator and Hearing facilitator, Advocacy and Practice
Integration

Authoriser

Barbara Mead, Advocacy and Practice Integration Manager
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12. Appointment of Hearings Commissioners
(Clr Oddie) (Report prepared by Sue Bulfield-Johnston)

R450-004-02

Purpose of report
1.

The purpose of this report is to present Roger Bannister for inclusion on the list of Hearings
Commissioners

Executive Summary
2.

Roger Bannister is being submitted to serve as an Independent Commissioner on matters such as
hearings on applications for resource consent. Roger has extensive experience both in Local
Government and at Central Government levels in the areas of water management and RMA. Roger’s
background is in regional resource planning and monitoring; and strategic policy development. He
would bring an interesting perspective to the role of Hearing Commisisoner. As such will be a very
welcome addition to the list of Hearing Commissioners.

RECOMMENDATIONS
1.

That the report be received.

2.

That Roger Bannister is appointed to act as a Hearings Commissioner as and when required
and that he be advised accordingly.

Background/Context
3.

Under the Marlborough District Council Resource Management Act 1991 Instrument of Delegation
Council may delegate its function as a consent authority to a Hearings Commissioner.

4.

Hearings Commissioners can be called on to hear and determine applications for resource consent
pursuant to section 34A of the Resource Management Act, 1991.

5.

This list of Hearings Commissioners can be beneficially extended with the inclusion of
Roger Bannister.

6.

Council has the discretion to decide who they employ as an independent Commissioner. The above
person meets the accreditation requirements of section 39A of the Resource Management Act 1991
and is not a member of the Council or Council staff.

7.

Any further expressions of interest to be included as a Council Hearings Commissioner will be
forwarded to the Environment Committee for consideration.

8.

Council is not bound to employ the services of a Commissioner once they are appointed before Full
Council.

Roger Bannister
9.

Roger spent thirteen years working for Auckland Regional Council and Auckland City Council. His
roles covered:
(a)

Environmental Resources Officer, Water Allocation Team, Auckland Regional Council;

(b)

Water Resources Scientist, Environmental Policy Team, Auckland Regional Council;

(c)

Team Lead Earthworks and Contaminated Land, Auckland Council;
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(d)

Team Leader Water Management Policy, Environmental and Strategic Policy unit, Auckland
Council.

12.

Between 2014 and 2019 Roger held the role of Manager Freshwater Implementation and Behaviour
Change with the Ministry for the Environment. Amongst other things Roger led a team to assess
regional council programmes for implementing the National Policy Statement on Freshwater
Management.

13.

Roger’s considerable experience is set out in his summary CV attached for reference purposes.

14.

Roger would be a welcome and unique addition to the Commissioner list which currently has no
decision maker with a combined Local Government and Ministry background.

Next steps
10.

If approved a contract for services will be provided to Mr Bannister.

Attachments
Attachment 1 – Summary CV of Roger Bannister

Page [37]

Attachment 2 - A list of current hearings commissioners

Page [39]

Author

Sue Bulfield-Johnston, Administrator and Hearings Facilitator, Advocacy and Practice
Integration

Authoriser

Barbara Mead, Advocacy and Practice Integration Manager
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Attachment 1
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Attachment 2
Legal
Mr Richard Fowler QC
Ms Camilla Owen
Mr John Maassen
Mr Ron Crosby
MEP Plan Hearings
Ms Shonagh Kenderdine (Judge)
MEP Plan Hearings
Mr John Milligan
Mr Paul Rogers
Mr Trevor Shiels QC
Cindy Robinson
Julian Ironside
Ms Prudence Steven QC
Mr David Caldwell
Ms Andrea Halloran
Mr Rob Enright
Ms Helen Atkins
Mr Martin Williams
Mr John Mills
Mr Simon Berry
Mr Mark Christensen
Ms Antoinette Besier

Planning
Mr Jeremy Butler
(Geography)
Sharon McGarry
(Planning, Ecology, Marine Biology,
Freshwater Biology)
Mary O’Callahan
(Planning and Science)
Mr Gary Rae
(Infrastructure and roading)
Mr Mark St Clair

Maori
Mr Rawiri Faulkner
Mr Reginald (Reg) Profitt
Mr Murray Palmer
Mrs Glenice Paine
Ms Jennie Smeaton

Science & Environmental
Emma Christmas
Craig Welsh
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13. Environmental Law Update – an overview
(Clr Oddie) (Report prepared by Sharan Mavi)

R450-004-12

Purpose of report
1.

To provide an update and overview to the Committee on specific areas of environmental law
significant to Council processes and functions.

Executive Summary
2.

An overview is provided on the resource management review undertaken by the Government, and
touches briefly on the recommendations pur forward by the Panel.

3.

An overview of the Resource Management Amendment Act 2020 and what changes it has brought
about is also included.

4.

The Covid-19 Recovery (Fast-track consenting) Act is also introduced to the Committee.

RECOMMENDATION
That the information be received.

Background/Context
5.

There is no background as such to the information presented by myself in any previous Environmental
Committee meeting.

Resource Management System Review
6.

The Government undertook a comprehensive review of the resource management system with a
focus on the Resource Management Act 1991(RMA) to design a system that delivers better outcomes
for people, the environment, and the economy.

7.

Cabinet agreed to undertake this review in July 2019, and a Panel of 6 experts was appointed to
undertake the review.

8.

The review has been brought by a need for a resource management system that responds to distinct
environments across New Zealand.

9.

The environment has changed over the past 30 years since the RMA was first enacted and to keep
up, the RMA has been subjected to numerous amendments designed to improve its effectiveness.
However, arguments are that the amendments have resulted in a lengthy act with unduly complex and
patched-up provisions.

10.

Key concerns promoting the review:
10.1 The way that we have used our land and water has proven to be unsustainable for the natural
environment, and as a result New Zealand’s natural environment is under significant pressure.
10.2 Our urban areas are struggling to keep pace with the increasing population and poor
management.
10.3 Climate change has had significant impacts on where we live and how we use our environment.
There is an urgent need to reduce carbon emissions, adapt to climate change, and change our
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land and resource use patterns to mitigate the effects of climate change in a manner that
supports our county’s commitments to reducing greenhouse gas emissions.
10.4 The enactment of the RMA in 1991 was considered a significant step forward for Maori as it
offered them opportunities for shared management of the environment. However, it has failed to
live up to its promise and left Maori out of the critical decision-making process. The review aims
to ensure that Maori have an effective role in the system which is consistent with the principles
of Te Tiriti o Waitangi.
10.5 To combat and resolve the increasing complexity, cost, and delay caused by the current
processes outlined in the RMA. The RMA has a level of uncertainty and a lack of
responsiveness to the circumstances and demands of the change within the environment.
There is a need to improve system efficiency and effectiveness.

Scope of the review:
11.

The review looked at the RMA and how it interfaces with
•

Local Government Act 2002

•

Land Transport Management Act 2003

•

Climate Change Response Act, to be amended by the Zero Carbon Amendment Bill.

The result/findings
12.

On 30th June 2020, a review “New Directions for Resource Management in New Zealand” was
released. This is seen to be the most significant, broad-ranging, and inclusive review to take place
within the system since the enactment of the RMA in 1991.

13.

The review addresses significant pressures on both the natural and built environments.

14.

It shows how our urban areas are struggling to keep pace with population growth, how the water
quality is deteriorating, biodiversity is diminishing, and that there is an urgent need to reduce carbon
emissions and adapt to climate change.

15.

The Panel has come up with a large number of recommendations that are aimed to reorient the
resource management system to focus on the delivery of specified outcomes, targets and limits in the
natural and built environments.

16.

The review has also recommended two new major pieces of interrelated legislation:
16.1 First to repeal the RMA and replace it with the Natural and Built Environment Act (NBEA).
This would have a substantially different approach but would incorporate some of the key
principles of the RMA that are appropriate. The focus of the NBEA would be on:
i)

enhancing the quality of the environment; and

ii)

achieving positive outcomes to support the wellbeing of present and future generations.

16.2 Introduction of new legislation called the Strategic Planning Act (SPA). The SPA would:

17.

i)

set long-term strategic goals; and

ii)

facilitate the integration of legislative functions across the resource management system.

The concept of Te Mana o te Taiao (which refers to the importance of maintaining the health of our
natural resources, such as air, water, and soil, and their capacity to sustain life) will also be captured
in the NBEA.
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18.

Changes are recommended to the national direction and introduction of combined plans for each
region across New Zealand. These changes aim to reduce complexity and offer opportunities for
enhanced environmental quality.

19.

The SPA’s approach towards integrated functions are aimed at being exercised under the new NBEA,
Local Government Act, Land Transport Management Act, and the Climate Change Response Act.
Furthermore, it is designed to integrate land use planning with the provision of infrastructure and
associated funding and investment.

20.

Regional spatial planning is key to the SPA in delivering the intended outcomes for the system. The
SPA will include strategic planning for urban growth and responding to change, as well as including
measures to respond to the effects of climate change. Areas unsuitable for development due to their
natural values or importance to Maori will also be included and expected to be avoided where
necessary.

21.

In addition to the NBEA and SPA, the Panel has recommended new discrete legislation for the
complex process of managed retreat (for example in coastal areas). It has been suggested that this
legislation be called the Managed Retreat and Climate Change Adaptation Act.

22.

Recognition of Maori and their rights in our freshwater resources has been reviewed and the Panel. As
a result, the Panel has recommended that the Crown and Māori address and resolve issues sooner
rather than later as without such a solution, the allocation and use of water rights will continue to pose
significant difficulties for all those involved in the system.

23.

The Panel has emphasized that while the legislative changes proposed are vital, the success of the
new resource management system will depend critically on the capacity and capability of all those
involved in it. As a result, they have concluded that increased funding and resources need to be
provided by both central and local government. The lack of sufficient resources and build capability
has been noted as being one of the important reasons for the failure of the RMA to deliver its intended
outcomes in the first place.

24.

The next step in the reform process will be a consultation to develop government policy and the form
of future legislation.

Resource Management Amendment Act 2020
25.

On 30 June 2020, the proposed Resource Management Amendment Bill, intending to amend the
RMA, was officially given the ‘go-ahead’ - officiating it as the ‘Resource Management Amendment Act
2020’ (Amendment Act).

26.

It’s a starting point in acknowledging societal demands and changes since the RMA was first brought
into the world in the 20th century. It introduces new sections and alters others to reduce the level of
complexity encompassed in the RMA, whilst increasing certainty and restoring public participation
opportunities to improve the RMA’s processes.

27.

Changes have been brought to various parts of the RMA - ranging from the consenting process,
compliance, monitoring, freshwater, climate change, and even the involvement of special advisors to
the Environment Court.

28.

The Amendment Act sees changes to the resource consenting process in which it allows councils to
suspend the processing of resource consent applications until the required fixed administrative
charges are paid (for lodgement and notification). The period to lodge retrospective resource consent
applications for emergency works has also been extended to 60 working days.

29.

Public notification and appeal preclusions for resource consents for subdivision and residential
activities are removed, and subdivision activity reverts to the original presumption of being “restricted”.

30.

Something which may be of interest to many customers going through the hearing process is the
removal of the restriction on submitters to only appeal matters that were raised in their original
submission. They may now appeal on any matter that was raised in their submission (except any part
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of the submission that was struck out under section 41D of the RMA), and on any matter that was not
raised in their submission.
31.

The Amendment Act also supports the need to improve freshwater management and responds to
climate change in New Zealand. This is brought by way of a new freshwater planning process that
regional councils and unitary authorities, like Marlborough District Council, must use for proposed
freshwater provisions in regional policy statements and regional plans (excluding regional coastal
plans). These new freshwater planning process provisions have been introduced to enable regional
councils to make changes to their freshwater plans in a robust but more efficient way than those
outlined in the current RMA planning process.

32.

Furthermore, the RMA’s compliance and enforcement provisions have also been revised. Of these,
the timeframe for laying prosecution charges has increased from 6 months to 12 months from after the
date on which the contravention giving rise to the charge ought to reasonably have been known to
Council. This gives more time for the Council to work with people to address the breach of planning
provisions, resource consent or abatement notice, etc., without taking higher-level enforcement steps.
It also increases the effectiveness of outcomes for our community by enabling more time to complete
investigations and explore options, including who, if anyone should face charges.

33.

There has also been an increase in maximum fees for infringement offenses to ensure infringement
fees act as ‘adequate deterrents’. The previously $1,000 fee for an infringement offense has been
increased to $2,000 in the case of a natural person, and up to $4,000 in the case of a person other
than natural persons.

34.

A new role has been established for the role of the Environment Protection Authority (EPA) – giving
them more authority. Previously under the RMA, compliance, and enforcement functions have been
delegated only to councils, but now with the Amendment Act, the RMA has been amended to enable
the EPA to collaborate with councils, or take over compliance matters completely, regardless of where
in the investigation process the matter is.

35.

To support this new role, the Amendment Act has granted the EPA with various powers and functions.
These include the ability to appoint enforcement officers through a warrant of appointment, prosecute
(file a charging document) for an offense against the RMA in the District Court, and along with various
others, the EPA can require information from the Council to support an RMA investigation.

36.

As a mechanism of balance and check, the RMA now includes a requirement for the EPA to include
information about its use of RMA enforcement powers in its annual report.

37.

Not all of these changes will commence at once, they have been staggered over several months. Key
dates to note include:
37.1 Consenting changes come into force at various times.
37.2 Compliance, monitoring, and enforcement changes come into force from 1 July 2020.
37.3 Freshwater changes come into force from 1 July 2020.
37.4 Climate change changes come into force at various times.
37.5 Environment Court changes come into force from 1 July 2020.
37.6 Other changes, including those around financial contributions and regulation-making powers,
come into force from 1 July 2020.

38.

Council is already revising its documents and processes to ensure it is ready to go as each of these
changes takes effect and is keeping its eye on the horizon for the changes that are yet to come. A
table has been prepared to canvas the changes and circulated to the relevant departments to capture
what documentation needs to amended as per the amended sections.
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Covid-19 Recovery (Fast-track Consenting) Act 2020
39.

After the pandemic hit New Zealand, the Government introduced a new short-term consenting process
to fast track projects that would boost employment and economic recovery. It was seen that the
consenting and approval processes that are used in normal circumstances do not provide the speed
and certainty needed in times of economic and social crisis that we are currently facing. Therefore,
new fast-track processes for resource consents and notices of requirement were developed.

40.

The Covid-19 Recovery (Fast-track Consenting) Act came into effect on 9 July 2020 with an intention
to:
40.1 fast-track the resource consenting and designation processes for eligible projects that are
already planned and ready to go;
40.2 accelerate the beginning of work on a range of different sized and located projects;
40.3 support certainty of ongoing employment and investment across New Zealand; and
40.4 continue promoting the sustainable management of natural and physical resources.

41.

Along with boosting development and economic recovery nationwide, the Covid-19 Act helps in
supporting the Government’s objective for economic, environmental, and social wellbeing overall.

42.

Note: The Act has a ‘sunset’ clause, meaning that it will be repealed two years after its enactment.

43.

The Act has two pathways to the Fast-track consenting process:
43.1 Listed Projects - Projects listed in the Act
i)

These projects are listed in Schedule 2 of the Act which have been assessed as
delivering a public benefit.

ii)

These projects are automatically eligible to use the fast-track process and are referred
directly to the expert consenting Panel

43.2 Referred projects - Projects confirmed through Orders in Council (OIC)
i)

Those projects not listed in the legislation can be confirmed through an OIC

ii)

An application to become a referred project must be made to the Minister for the
Environment.

iii)

The Minister must accept the application before it can be confirmed through an OIC.

iv)

Note: If the application relates, at least in part, to the coastal marine area, the decision
will be made jointly with the Minister of Conservation.

v)

These projects may be public or private and must meet the criteria set out in clause 18 of
the Act.

vi)

Project must not include:
1.

Prohibited Activities in the RMA, NES, plan or proposed plan.

2.

Activity on land returned under Treaty settlement and not agreed to in writing by
relevant landowner

3.

Activity that would occur in customary marine title area and not agreed to in writing
by the holder of customary title
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4.

44.

Activity that would occur on customary rights area and have more than minor
adverse effects and has not been agreed to in writing by holder

vii)

The project may be in form of a single large project or any number of related project

viii)

The projects may cross local authority boundaries

ix)

Even if project meets (full or in part) all criteria, the Minister may decide not to refer it to
an expert consenting panel.

In making an assessment of whether the project may result in a public benefit, to list a few, the
Minister may look at whether it:
44.1 Generates employment
44.2 Increases house supply
44.3 Results in well-functioning urban environments
44.4 Provides infrastructure to improve economic, employment and environmental outcomes, and
increase productivity
44.5 Improves environmental outcomes
44.6 Minimises waste

45.

Additionally, the Act enables some agencies to undertake specific works on existing infrastructure,
such as operation, maintenance, replacement, or minor upgrade work, without the need for resource
consents, designations, or outline plans of work.
45.1 Provided the activities meet specific requirements in Subpart 2 and Schedule 4 of the Act, this
process is currently only available to Waka Kotahi New Zealand Transport Agency and KiwiRail.
45.2 Local authorities, Kāinga Ora, and Ministry of Housing and Urban Development can request to
be added through OIC as an agency that can undertake work on infrastructure.

46.

These processes adapt and modify existing RMA processes and are aimed at expediting certain
eligible projects, while still applying appropriate environmental safeguards.

Applications for a Fast-tracked resource consent
47.

Once a project is successfully referred to the fast-track consenting process (this is either through the
Minister for the Environment or listed in the legislation) the applicants must then lodge an application
with the Environmental Protection Agency (EPA). The EPA acts as the secretariat for the expert
consenting Panel.

48.

Following the lodging of the application, the EPA then vets the application for completeness before
referring the application to an expert consenting Panel to consider and determine the application.

49.

Expert consenting Panels have been established to replace the role that local authorities and other
first-instance decision-makers for these consents under the RMA.

50.

Different timeframes, notification process, and appeal rights apply compared to RMA processes. In
particular, there is no public notification and no obligation for a hearing. Appeal rights are limited to a
point of law appeal to the High Court and a further right of appeal to the Court of Appeal. There is no
right of appeal to the Supreme Court.
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Council involvement
51.

Once a resource consent has been granted, or a designation confirmed or modified, by the Panel, the
local authority has all the functions, powers, and duties as it otherwise would have had if it had
granted the resource consent, or dealt with the designation, itself.

52.

Furthermore, once a resource consent has been granted through one of the processes outlined
above, work would commences for Council’s Compliance and Monitoring department to ensure that
the activities are carried through as per the regulations and conditions included in the consent. It is yet
unknown how much involvement Council will have in the drafting of these conditions at this stage. It is
therefore crucial that when the time comes to nominate a person to contribute to the Panel’s decision
making on an application that an appropriate person is able to provide a holistic point of view is
selected.

53.

For work on infrastructure, local authorities can recover costs and expenses incurred from their
involvement in the process, including fixing charges for monitoring work on infrastructure activities.

Next steps
54.

API recommends the Committee reviews any guidance provided by the Ministry for the Environment to
gain a better understanding of the legislative frameworks and processes discussed above.

Author

Sharan Mavi, Regulatory Advisor, Advocacy and Practice Integration Team

Authoriser

Barbara Mead, Advocacy & Practice Integration Team Manager
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14. Information Package

RECOMMENDATION
That the Regulatory Department Information Package dated 8 October 2020 be received and noted.

Environment - 8 October 2020 - Page 47

