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not given meaning through the RMA may be given meaning through the Volume 2 of the MEP in 
Chapter 25, or where they are not so defined, should be read for their normal dictionary definition. 

Other terms, such as ‘inappropriate’, ‘significant’ and ‘life supporting capacity’ are used in the 
RMA without definition in Section 2.  It is important for these terms to be interpreted in the context 
of the issue being considered.  Guidance as to what may be considered ‘inappropriate’ or 
‘significant,’ for example in a particular circumstance, should be gained from the wording of the 
issue, objective or policy itself and from the explanation accompanying these. 

Guidance is provided below on how several commonly used words are to be interpreted.  This 
guidance is provided so that the reader or decision maker can place the appropriate interpretation 
on the use of the word within a particular provision and because the terms are used widely 
throughout the MEP. 

Enable 

The RMA has been described as an enabling piece of legislation.  The reason for this can be 
found in the purpose of the RMA at Section 5(2), where it is stated: ‘“sustainable management” 
means managing the use, development, and protection of natural and physical resources in a 
way, or at a rate, which enables people and communities to provide for their social, economic, 
and cultural wellbeing and for their health and safety while …’. 

Additionally, in drafting rules, different approaches are needed for different activities.  In general, 
Section 9 of the RMA states that no person may use land (including the surface of water in any 
river or lake) in a way that contravenes a rule in a district plan or regional plan.  In other words, if 
there is no rule in a plan, then there is no need for restriction on the activity under Section 9 or 
any need to obtain resource consent. 

Sections 12, 13, 14 and 15 adopt the opposite approach.  These sections place restrictions on the 
use of the coastal marine area, on certain uses of the beds of lakes and rivers, on the taking, use, 
damming or diversion of water and on discharging contaminants into the environment.  
Essentially, the restrictions mean that there must be a national environmental standard, resource 
consent or rule in a plan that allows activities of the nature described in Sections 12-15 to occur.  
This includes permitted activity rules for an activity or effect of a minor nature, which are 
considered to be enabling rules.  Therefore, where the word ‘enable’ appears within a provision in 
the MEP, there will be a related rules method. 

Avoid 

Use of the word ‘avoid’ may or may not have the same meaning as prevent.  In some cases the 
method used to implement a policy is a rule that will ‘prohibit’ something from occurring.  In this 
case the word ‘prohibit’ is used within the rules method.  There are other policies that use ‘avoid’ 
though this is not implemented through a prohibited activity rule.  In these policies ‘avoiding’ an 
effect can be achieved through undertaking an activity in such a way that the effect does not 
occur or is significantly reduced.  Where this is the case, policies clearly identify that remediation 
and/or mitigation is an option.  It will be important that the explanations and methods 
accompanying the policies are read to help inform decision makers of the intent of the word 
‘avoid’ where it is used. 

Control 

‘Control’ has direct connotations with the implementation of rules.  However, ‘control’ can be at 
the permitted activity end of the spectrum with associated standards that must be met for an 
activity to be permitted, through to a discretionary activity where the full range of effects need to 
be considered through the resource consent process.  The rules methods will identify where 
controls are necessary to give effect to the policies. 

Manage 

‘Manage’ or ‘managing,’ used in relation to particular activities or effects, can be in the context of 
regulatory and/or non-regulatory methods.  For some activities or effects, rules will be the 
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ABSTRACT: New Zealand’s marine realm, including the Territorial Sea, Exclusive Economic Zone (EEZ), and Extended Continental 
Shelf, totals 5.7 M km2, an area about 21 times larger than New Zealand’s land mass and almost 1.7% of the world’s oceans. This 
enormous area is not uniform, and New Zealand has one of the most diverse ranges of marine habitats on the planet, with a rich and 
mostly endemic marine fl ora and fauna that provide at least 12 regulatory services, 5 provisioning services, and 9 non-consumptive 
services. Based on global estimates, marine ecosystems may provide about two-thirds of the value of services provided by New Zealand 
ecosystems annually. For instance, provisional estimates based on mapping of surface dissolved CO2 indicate that the New Zealand EEZ 
CO2 sink may be equivalent to about 5% of global ocean CO2 uptake, and is larger than that of New Zealand forests. In coastal regions 
terrestrial and marine ecosystems are closely linked. For example, in the Firth of Thames, local rivers contribute about 70% of the 
nitrogen supply that supports fi sheries and aquaculture, with the remainder supplied by upwelling of slope-associated deep water, rich 
in nutrients, onto the shelf and into the coast. Denitrifi cation processes can remove about 70% of the new nitrogen loaded to the system 
from land. Wild food support and provision is the ecosystem service that provides species targeted by humans for food. In New Zealand, 
human utilisation of marine living resources began with the arrival of Māori, increased during European settlement, and continues as 
one of New Zealand’s most signifi cant primary industries with an annual catch of about 480 000 tonnes of fi sh and invertebrates worth 
over NZ$1.4 billion. One species, hoki (Macruronus novaezelandiae), comprises about 30% of the wild catch. It is very diffi cult to 
judge whether New Zealand marine ecosystem services are growing, stable, or declining. In part this is because we know little about 
the extent of marine habitats, and in part because the more remote and deeper marine ecosystems are diffi cult and expensive to monitor. 
Thus, for many habitats we have at best only a short time-series of information with which to judge trends in ecosystem services. Scaling 
for the size of New Zealand’s marine area of responsibility suggests that US$357 billion worth of services may be contributed each 
year by New Zealand’s marine ecosystems. Even if this estimate is out by one or two orders of magnitude it nevertheless suggests that 
it would be worthwhile to improve measurement and understanding, to safeguard this substantial natural contribution to our well-being.

Key words: aquaculture support and provision, carbon sequestration, climate regulation, non-consumptive services, nutrient cycling, 
provisioning services, regulatory services, wild food provision and support.
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INTRODUCTION
New Zealand’s vast marine realm includes ecosystems within 

the Territorial Sea to 12 nautical miles offshore, the Exclusive 
Economic Zone (EEZ) that extends to 200 nautical miles 
offshore, and the extended continental shelf (ECS) that in places 
stretches well beyond the EEZ (Figure 1). Together they cover a 
total area of 5.7 million square kilometres, about 21 times larger 
than New Zealand’s land area and almost 1.7% of the world’s 
oceans. They extend from the sea surface to over 10 km depth 
giving a volume of about 11.4 million cubic kilometres. This 
enormous area and volume contains one of the most diverse 
ranges of marine habitats on the planet, and includes a rich 
and mostly endemic marine fl ora and fauna – a consequence of 
New Zealand’s geophysical setting, geographical isolation, and 
history (Gordon et al. 2010). Accordingly, the services provided 
to New Zealand by this wide variety of ecosystems over an enor-
mous area are both varied and important.

This chapter describes the range of New Zealand marine 
ecosystems and outlines the services they provide. We provide 
examples of ecosystems where these services are maximal and 
also where they operate at minimal levels or do not exist. We also 
describe in more detail the contribution of fi ve ecosystem services 
(climate regulation, carbon sequestration, nutrient cycling, wild 
food provision, and aquaculture support and provision). Finally, 
we comment on conditions and trends in the levels of marine 
ecosystem services provided to New Zealand and on interactions 
between terrestrial and marine ecosystems, and we suggest where 
more research effort is required to document present levels of 
service.

NEW ZEALAND MARINE ECOSYSTEMS
Ecosystem services provided across the New Zealand marine 

realm vary considerably depending on the type of ecosystem – 
different habitats, species and communities combine to provide 
different types of ecosystem service. So, before examining 
the services they provide, we consider the diversity and extent 
of New Zealand marine ecosystems and highlight how much 
remains to be understood about these varied ecosystems.

There is no single agreed list of New Zealand’s marine 
ecosystems as they can be defi ned in a variety of ways to meet 
different needs. Over a decade ago, as part of the Environmental 
Performance Indicator programme, the Ministry for the 
Environment (MfE) identifi ed the need to develop a classifi ca-
tion of marine ecosystems as a means to organise and stratify 
environmental data and help its interpretation and reporting. MfE 
commissioned NIWA to advise how ecosystem classifi cation 
could help marine environmental management and to develop 
different approaches to classifi cation, including identifying their 
strengths and weaknesses. The report by Snelder et al. (2001) 
focused on the classifi cation of marine ecosystems in general, 
and was not specifi c to an ecosystem type; instead, its purpose 
was to provide background information to help environmental 
managers evaluate ecosystem classifi cation systems for specifi c 
applications.

An outcome of this initial report was the New Zealand Marine 
Environment Classifi cation (MEC). This was defi ned by Snelder 
et al. (2005) using multivariate clustering of several spatially 
explicit data layers (including depth, slope, orbital velocity at 
the sea fl oor, mean solar radiation, SST amplitude, SST gradient, 
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winter SST, mean tidal current velocity) that described the 
physical environment. The resulting classifi cation was hierar-
chical, enabling the user to delineate environmental variation at 
different levels of detail and a range of associated spatial scales. 
Snelder et al. (2005) chose a physically based classifi cation 
because data (or modelled data) were available across the whole 
New Zealand marine realm and because environmental pattern 

FIGURE 1 The New Zealand region continental mass, seafl oor, and areas 
of responsibility. The solid grey line indicates the outer edge of the territorial 
sea, the solid white line shows the boundary of the New Zealand Exclusive 
Economic Zone, the dashed white line indicates the proposed extension to 
New Zealand’s legal continental shelf (ECS). Map adapted from Mitchell et 
al. (2012).

can be a reasonable surrogate for biological pattern, particularly 
at larger spatial scales. Large but patchy biological datasets were 
used to tune the physically-based classes; the resulting 20-level 
classifi cation maximised discrimination of variation in biological 
composition at various levels of classifi cation detail from 3 to 
290 classes. The classifi cation was not optimised for a specifi c 
ecosystem component (e.g. fi sh communities or individual 
species) but sought to provide a general classifi cation relevant to 
a broad range of biological groups (Figure 2a).

Advances in analysing the distribution of organisms and 
communities opened up new avenues for integrating biological 
and environmental data to better understand the patterns of occur-
rence of marine species. Leathwick et al. (2006) demonstrated 
how spatial analysis using boosted regression trees could provide 
distribution maps of demersal fi sh. Fish were chosen because 
good quality distributional data were available from a series of 
scientifi c trawl surveys in deep waters. The overall approach used 
statistical models to relate the distributions of 122 fi sh species 
to a set of environmental variables chosen for their functional 
relevance. They then combined the statistical models at a resolu-
tion of one square kilometre to predict distributions of self-similar 
assemblages of species (see Figure 2c).

Subsequently, Leathwick et al. (2012) developed a benthic 
optimised marine environment classifi cation (BOMEC) specifi -
cally to identify New Zealand ‘bioregions’ that can be considered 
ecologically distinct to some degree (Figure 2b). BOMEC was 
developed by combining data on the benthic community (over 
100 demersal fi sh species and 7 groups of invertebrates: asteroids, 
bryozoan, foraminifera, octocorals, polychaetes, scleractinian 
corals, sponges), and environmental data including sediment type. 
A multivariate technique for fi tting community compositions to 
environmental data – generalised dissimilarity analysis – was 
used (Leathwick et al. 2012). BOMEC is restricted to depths 
less than 3000 metres where reasonable amounts of scientifi c 
sampling have been conducted (Leathwick et al. 2012). BOMEC 
is displayed at the level of 15 bioregions because this provides 
a broad-scale classifi cation of the EEZ and does not imply any 
level of statistical differences between regions (Leathwick et al. 
2012).

FIGURE 2 Marine environment classifi cations. a, Marine Environment Classifi cation (MEC) at the 20-class level (from Snelder at al. 2005). b, Benthic opti-
mised MEC (BOMEC) for 15 groups (from Leathwick et al. 2012). c, Demersal fi sh classifi cation (from Leathwick et al. 2006).
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In an assessment of anthropogenic threats to New Zealand 
marine habitats, MacDiarmid et al. (2012) identifi ed 62 distinct 
marine habitats within New Zealand’s territorial seas and EEZ. 
They used as a starting point the list of marine habitats developed 
by Halpern et al. (2007) in a global assessment of anthropogenic 
impacts on the marine environment, modifying this list by elimi-
nating marine habitats not relevant to New Zealand (e.g. coral 
reefs and sea ice), adding others particular to New Zealand (e.g. 
fi ord rock walls), and subdividing some habitats into fi ner catego-
ries. For example, rocky intertidal reef was divided into sheltered 
coasts, exposed coasts, and rocky reefs bordering harbours, 
because a different suite of threats would affect similar habitats 
in different areas. The marine habitats MacDiarmid et al. (2012) 
used were defi ned by the type of benthic substrate (rock, sand, 
mud, calcareous rubble, etc.), the dominant biological structural 
element (saltmarsh, mangrove forest, seagrass, cockle bed, pipi 
bed, kelp forest, turfi ng algae, biogenic calcareous reef), or by 
depth and degree of exposure (harbour, sheltered coast, exposed 
coast, slope habitats, deepwater habitats).

New Zealand’s Department of Conservation and the Ministry 
of Fisheries used a marine habitat classifi cation system to defi ne 
58 habitats in the territorial sea alone. This habitat classifi cation 
was designed to meet the needs of biodiversity conservation and 

FIGURE 3 Some New Zealand marine ecosystems. a, pelagic ecosystems in central 
New Zealand (Aqua MODIS). b, coastal rocky reefs at Mataikona (H. Nelson). c, 
subtidal kelp forest (S. Schiaparelli). d, dog cockle beds at 50 m (Trans-Tasman 
Resources Ltd). e, canyon wall (NIWA). f, hydrothermal vent and associated bacte-
rial mat, vent mussels, crabs and tube worms on Monowai Seamount – Ring of Fire 
Expedition 2005 (NOAA-GNS-NIWA). g, deep-sea coral bed (NIWA). h, sea pen 
fi eld (NIWA). i, abyssal ooze (NIWA).

was based on four depth intervals (intertidal, 0<30 m, 30–200 
m, >200 m), seven substrate classes (mud, sand, gravel, unde-
fi ned substrate, mixed sediment and rock, rock, and biogenic), 
and three exposure categories (exposed, moderate, sheltered) 
(DOC and MFish 2011).

In summary, in New Zealand’s extraordinarily diverse 
marine environment at least 60 distinct ecosystems can be 
identifi ed. While physical factors such as depth, tempera-
ture, salinity, substrate type, and water movement due to 
currents and wave action are important in defi ning ecosys-
tems, biological features can also be critical; examples include 
levels of primary productivity and the presence of key organ-
isms like kelps and sponges that provide three-dimensional 
structure for other organisms. Benthic ecosystems (those on 
the seafl oor) include the saltmarsh and mangrove forests that 
fringe harbours and estuaries, the beaches and rocky reefs that 
border the coast, steep-sided canyons that notch the edge of the 
continental shelf, seamounts, and deep-sea abyssal plains and 
trenches (Figure 3). Pelagic ecosystems (those occupying the 
water column) are strongly three-dimensional and range from 
the productive, sunlit photic zone of the upper water column to 
the dark ocean interior. Some marine ecosystems, such as cold 
methane seeps and hot hydrothermal vents, though distinct 
with specialised fauna, cover just a few hectares; others, such 
as the pelagic ecosystems, cover thousands of square kilome-
tres (Figure 3).

Discovery and mapping of New Zealand’s marine habitats 
is still underway and much of the marine environment and its 
diverse communities remain poorly charted. We do not have 
a clear idea of the location and full extent of many common 

FIGURE 4 Map of the New Zealand Exclusive Economic Zone and 
Extended Continental Shelf showing the extent of swath mapping 
coverage. Inset is a cartoon of swath mapping being carried out by the 
R.V. Tangaroa. The swath width is up to seven times the depth of water 
below the survey vessel, thus swath mapping in deep water is gener-
ally faster and less expensive than mapping the same area of seafl oor in 
shallow water.
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inshore habitats such as subtidal rocky reefs, let alone sea fl oor 
habitats in deeper waters. Nevertheless, swath mapping using 
a multi-beam acoustic system (see inset in Figure 4) offers the 
opportunity to defi ne seafl oor habitats over wide areas, although 
this must be carried out at the required frequencies to provide 
fi nely detailed bathymetry and must collect backscatter data so 
that surface texture can be defi ned. To date only about 855 000 
square kilometres or 15% of the total area has been swath-mapped 
to a standard necessary to map benthic habitats (Figure 4). At 
current rates, full swath mapping of the seafl oor in the Territorial 
Sea, EEZ and ECS will take another 50 years.

MARINE ECOSYSTEM SERVICES
Ecosystem services are defi ned as ‘the direct and indirect 

benefi ts that humans receive or value from natural or semi-natural 
habitats’ (Costanza et al. 1997; Daily 1997; Boyd and Banzhaf 
2007). A classifi cation of ecosystem services adapted from 
Townsend and Thrush (2010) recognises three broad groups. 
Regulatory services represent the capacity of ecological systems 
to provide favourable conditions for humans by processing mate-
rial (e.g. climate regulation). Provisioning services represent the 
tangible resources that humans can extract and utilise (e.g. food 
and raw materials); these resources are often labelled ecosystem 
goods. Finally, non-consumptive services represent the capacity 
of ecological systems to provide humans with intrinsic benefi ts 
ranging from recreational opportunities to visual amenity values 
like landscape and seascape. New Zealand marine ecosystems 
provide at least 12 regulatory services, 5 provisioning services 
and 9 non-consumptive services (Tables 1–3, adapted from 
MacDiarmid et al. 2011).

The 12 widely recognised regulatory services (Table 1) 
comprise climate regulation, biophysically mediated sediment 
capture and stabilisation, biologically mediated sediment capture 
and stabilisation, carbon capture and sequestration, pollutant 
capture and sequestration, pollutant detoxifi cation, storm surge 
amelioration, erosion dampening, storage of nutrients, cycling of 
nutrients, net annual oxygen production, and provision of biogenic 
habitat material (Costanza et al. 1997; Daily 1997; Boyd and 
Banzhaf 2007; Armstrong et al. 2012). This classifi cation does not 
include physical aspects of processes that would continue even 
if all ecosystem functioning were absent; for example, climate 
regulation does not include the physical capacity of seawater to 
absorb and transport heat. We have not included ecosystem resil-
ience or biodiversity here as separate regulatory services because 
both can be considered to support other services.

The fi ve provisioning services (Table 2) comprise wild food 
provision, aquaculture support and provision, presently used 
biological compounds, bacterially enhanced gas and mineral 
deposits, and biodiversity. The fi rst three of these services 
include a strong human cultural component. Consequently, what 
we currently recognise as suitable for exploitation as a provision 
depends on cultural norms, and these can change. For example, 
100 years ago we generally considered whales as providers of 
high quality oil, but New Zealand now values the non-consump-
tive services they provide. We have included biodiversity here as 
a future-proofi ng service, because this enormous diversity may 
provide new food, molecules and genes.

Table 3 lists nine non-consumptive services provided by 
marine ecosystems. Visual amenity values, including the coastal 
landscape and the broader seascape, are important components 
of New Zealand’s identity as a maritime nation. Important spir-
itual and inspirational values are provided by the coast and the 

sea, sometimes to considerable distances offshore (Verschuuren 
2007) – in New Zealand, this is particularly true for Māori. The 
knowledge that marine ecosystems or the biota they support 
continue to exist and function has value for humans, even if some 
of these ecosystems are diffi cult or impossible to visit by most of 
society. Marine ecosystems also provide places where humans 
undertake a range of non-consumptive activities; we have divided 
these into areas supporting coastal non-water recreation such 
as beach walking and horse riding, and areas supporting water 
recreation such as surfi ng and swimming. ‘Watchable wildlife’ is 
identifi ed as a separate ecosystem service to people. This includes 
everything from whales to small fi sh and invertebrates, watched 
from land, air, boats, and/or underwater. Increased accessibility 
to deeper marine habitats via new technology may strongly infl u-
ence the future defi nition of this service. Marine ecosystems 
also support considerable human cognitive activities including 
educational and scientifi c research – an ecosystem service close 
to the authors’ hearts! Lastly, marine ecosystems provide marine 
managers and policymakers with biological indicators of the 
health or state of marine environments. We have not included 
tourism as an ecosystem service because it is a socio-cultural 
activity that draws on the whole range of ecosystem services 
listed in Tables 1–3.

In defi ning these 26 ecosystem services we followed the 
advice of Boyd and Banzhaf (2007) that ecosystem services 
should be viewed strictly as the ecosystem’s contribution, not the 
human contribution, towards an activity. For example, wild fi sh-
eries result from several elements: the ecosystem’s sustaining of a 
range of edible species; the technology that humans develop and 
use to capture the fi sh; and the economic resources that society 
invests to build the boats, the fi shing gear and the transport system 
to take the fi sh to market. Clearly the marine ecosystem provides 
only the fi rst of these elements and this, not the technology or 
enterprise, is the ecosystem service.

The magnitude of the services provided by marine ecosystems 
is in many cases poorly known. For example, a recent review of 
the valuation of deep-sea (below 200 m) ecosystem goods and 
services concluded that for 65% of the services provided by 
deep-sea habitats little or nothing was currently known about 
the magnitude of the service (Armstrong et al. 2012). The best 
understood services tended to be the provisioning services for 
wild food species and the non-consumptive or cultural services 
for education and scientifi c research, and the best understood 
ecosystems were water column or pelagic habitats.

To help overcome this lack of direct knowledge, we used a 
general principles approach that links the provision of ecosystem 
services to the underlying ecosystem processes (Townsend et al. 
2011). Using this approach, for each service we provide examples 
of New Zealand marine ecosystems that lie at the upper and lower 
end of service provision, and frequently the intermediate levels 
of service as well (see Tables 1–3). The magnitude of service 
is assessed per unit area over a year rather than as total area of 
habitat because the extent of these habitats is poorly known.

CLIMATE REGULATION AND CARBON SEQUESTRATION
The ocean infl uences climate via a variety of pathways and 

processes (Figure 5). Large-scale regulation of global temperature 
occurs through the absorption and transport of heat by thermoha-
line circulation; as a result, the ocean contains more than 90% of 
the additional energy retained in the global system between 1961 
and 2003 (Bindof et al. 2007). Furthermore, 93% of the earth’s 
carbon dioxide (CO2) is stored in the oceans, with the deep ocean 
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Regulatory services Magnitude Descriptive notes Example ecosystem
Climate regulation

This includes contribution to dimethlysulphide 
production, biological  contribution to evapotranspira-
tion, and heat absorbance or refl ectance but not carbon 
sequestration, which is assessed separately. We have 
not included the physical capacity of seawater to 
absorb heat. 

Trace Minimal climate regulatory role Deep benthic habitats

Low Very limited climate regulatory role Offshore, oligotrophic surface waters; 
pelagic habitats below photic zone

Medium Minor though persistent role Shallow subtidal reefs
High Important role Intertidal reefs

Extreme Critical climate regulatory role
Highly productive inshore surface 

waters and frontal regions in the open 
ocean. Mangrove forest

Biophysically mediated sediment capture, stabilisation

Capture of sediment by virtue of shape or density of 
organisms. Every habitat is likely to have at least a 
trace of such activity.

Trace Almost no role in sediment capture Deep ocean below photic zone

Low Very limited role in trapping and stabi-
lising sediments Hard canyons

Medium Minor though persistent role Cobble beaches
High Important role Mussel beds on sediments

Extreme Very active role in trapping and stabi-
lising sediments Mangrove forest, intertidal mud fl ats

Biologically mediated sediment capture and 
stabilisation

Capture and stabilisation of sediments by virtue of 
active biological processes. Every habitat is likely to 
have at least a trace of such activity.

Trace Almost no role in sediment capture Surface shelf pelagic waters

Low Very limited role in trapping and stabi-
lising sediments Cobble beaches

Medium Minor though persistent role Biogenic calcareous reefs
High Important role Shallow coastal waters 

Extreme Very active role in trapping and stabi-
lising sediments Dense mangrove forest, saltmarsh

Carbon capture and sequestration

The capture and/or sequestration of carbon. Every 
habitat is likely to have at least a trace of such activity.

Trace Trace carbon sequestration role

Low Limited capture and sequestration of 
carbon Offshore, oligotrophic surface waters

Medium Minor though persistent role. May capture 
carbon but limited role in sequestration

Productive shelf waters (e.g. Hauraki 
Gulf); ocean waters below photic zone

High Important role in capture and 
sequestration

Dense, long-lived mangrove forest; salt 
marshes and seagrass beds; oceanic 

frontal regions (e.g. Subtropical Front 
along Chatham Rise)

Extreme
Very active fi xation of carbon by oceanic 
algae and carbonate animals and eventual 
deposition in shell banks or in deep water 

Dense shellfi sh beds, dense vent 
mussel and tube worm beds around hot 

vents and cold seeps
Pollutant capture and sequestration 

Biological and physical capture. Every habitat is likely 
to have at least a trace of such activity.

Trace Trace role in pollution capture Cobble beaches

Low Very limited uptake and storage of 
pollutants

Habitats with impoverished fauna and 
fl ora

Medium Minor though persistent role Subtidal reefs
High Important role Shelf muds

Extreme Very active uptake and storage of 
pollutants

Dense populations of fi lter and deposit 
feeders

Pollutant detoxifi cation

Biochemical change in toxicity. No habitat is likely to 
be at zero level.

Trace Trace levels of detoxifi cation Deoxygenated and/or highly toxic 
environments

Low Limited or intermittent role Deep-shelf habitats
Medium Medium persistent role Mid-shelf habitats

High Important role in processing and 
degrading of pollutants Saltmarsh, mangrove forest

Extreme Very high, rapid processing & detoxifi ca-
tion of pollutants

Diverse high biomass habitats or high 
density of fi lter feeders

Storm surge amelioration

Slows or dampens effects of occasional storm surge. 

None No impact on storm surge No biological buffer zone present
Low Very limited impact on storm surge All habitats deeper than 30 m 

Medium Minor though persistent role Thick beds of giant kelp
High Important role Inshore sand habitats

Extreme Presence eliminates or drastically amelio-
rates the effects of storm surge Wide, intact, mature mangrove forests

TABLE 1 Regulatory services provided by New Zealand marine ecosystems. The magnitude of the provided service is based on per unit area of habitat over 
a year. Adapted from MacDiarmid et al. (2011)
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Erosion dampening

Generic dampening effect on erosion. May occur 
along shoreline or deeper part of habitat.

None No impact on waves or erosion No biological buffer zone present
Low Very limited impact on waves or erosion Habitats 10–30 m depth

Medium Minor though persistent role Thick beds of giant kelp
High Important role Shellfi sh beds lining channels

Extreme Presence eliminates or drastically amelio-
rates the effects of waves and erosion Wide, intact, mature mangrove forests

Storage of nutrients

Storage of nutrients for short to longer time periods.

Trace No known or only trace amounts of 
storage capacity Cobble beaches

Low Habitats with low levels of biological 
activity Offshore, oligotrophic surface waters 

Medium Shelf muds
High Shallow shelf reefs, kelp forest

Extreme
Habitats with very high levels of 

biological activity and capacity to store 
nutrients

Very dense cockle or oyster beds

Cycling of nutrients

Uptake and release of nutrients often in modifi ed form

Trace Trace amounts of nutrient cycling Cobble beaches
Low Saltmarsh, mangrove forest

Medium Seagrass, shellfi sh beds, kelp forest
High Shelf mud habitats

Extreme Rapid and extensive recycling of nutrients Shallow sandy habitats
Net annual oxygen production per unit area

Scale ranges from high net oxygen consumer to high 
net producer

None
Anoxic habitats. Permanent large 
consumer of oxygen per unit area Benthic ‘dead zones’

Low
Habitats with a small or intermittent 

oxygen defi cit Habitats deeper than the photic zone

Medium No net surplus or consumption of oxygen Shellfi sh beds
High Small net producer of oxygen Offshore oligotrophic surface waters

Extreme Habitats that are large net annual oxygen 
producers per unit area

Surface waters (Frontal regions) with 
very high levels of primary production; 

coastal seagrass and salt marsh beds, 
mangroves

Provision of biogenic habitat materials to same and/or 
other habitats

Includes both living and dead organic materials. Every 
habitat is likely to have at least a trace of such activity.

Trace
No known or only trace amounts of 

biogenic habitat material produced for 
any habitat

Trenches

Low Very limited production of biogenic 
material

Pelagic habitat below the photic zone 
in deep-ocean low productivity zones; 

deep-ocean surface waters

Medium Moderate production of biogenic 
materials

High High production Inshore pelagic waters

Extreme
Very active production of biogenic 

material that builds or maintains same or 
different habitat

Dense cockle beds, horse mussels 
beds, kelp forest, shallow and deep-sea 

coral thickets, bryozoan reefs, vent 
communities; salt marshes, seagrass 

beds, mangroves

containing the largest pool of carbon on the planet, of more than 
38 000 gigatonnes. Approximately 48% of all anthropogenic CO2 
released into the atmosphere now resides in the ocean (Sabine 
et al. 2004), largely as a result of two processes. The solubility 
pump operates at higher latitudes with CO2 dissolved in colder 
surface water being subducted into the deep ocean, whereas the 
biological pump uses phytoplankton photosynthesis in the surface 
ocean to convert dissolved CO2 into particulate matter, of which 
about 10% sinks into deeper water. The two pumps result in a net 
transfer of about 2 gigatonnes of carbon per year from the atmos-
phere to the deep ocean (Wanninkhof et al. 2012). Photosynthetic 
uptake of CO2 is also associated with the production of oxygen, 
a critical ecosystem service that provides more than 50% of the 
atmospheric oxygen pool upon which all aerobes, including 
humans, rely.

Phytoplankton photosynthesis plays a critical role; if the 
ocean’s biological pump were absent, atmospheric CO2 would 
be 70% higher than at present (Siegenthaler and Sarmiento 
1993). The amount of carbon sequestered is determined by 
nutrient availability; thus, elevated nutrient supply in coastal and 
oceanic frontal regions, such as on the Chatham Rise (Murphy 
et al. 2001), supports high phytoplankton production and associ-
ated carbon fi xation, whereas the oligotrophic subtropical waters 
north of New Zealand support lower phytoplankton production 
and carbon fi xation. Carbon sequestration is further infl uenced 
by ecosystem structure; pelagic plankton communities dominated 
by mesozooplankton and larger phytoplankton such as diatoms 
export more carbon to deeper waters, whereas more effi cient 
grazing and regeneration by microzooplankton and bacteria in 
oligotrophic subtropical waters minimises carbon sequestration 
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TABLE 2 Provisioning services provided by New Zealand marine ecosystems. The magnitude of the provided service is based on per unit area of habitat over 
a year. Adapted from MacDiarmid et al. (2011)

 Provisioning services Magnitude Descriptive notes Example

Wild food support and provision 

Includes the provision and support of commercial, 
recreational, customary and illegally fi shed species. 
Also includes nursery roles played by some habitats. 
Defi nitions of what sea food is acceptable to eat vary 
among cultures and change over time.

None No presently exploited marine species Saltmarsh, hot vents

Low Habitats presently supporting only 1 or 2 
food species

Shallow subtidal sediment fl ats 
supporting limited fi sheries

Medium Habitats presently supporting up to 5–6 
food species

Flatfi sh and mullet in harbour subtidal 
habitats

High Habitats presently supporting up to 
10–12 food species Intertidal reefs

Extreme Habitats supporting or providing 15 or 
more fi shed species

Demersal species on sand and mud 
habitats in Hauraki Gulf, subtidal 

reefs; mangroves, seagrasses?

Aquaculture support and provision 

Includes spat or seed and brood-stock sourced from 
the wild as well as the sustenance of cultured species. 
The range of species changes over time with techno-
logical innovation and cultural defi nitions of which 
species are acceptable to eat or use.

None No source species, does not support any 
cultured species Saltmarsh, hot vents

Low Source of 1 aquaculturable species and/or 
supports 1–5% of a cultured species Harbour intertidal reefs; mangroves

Medium Source of 2 species and/or supports 
5–20% of a cultured species

Snapper and kingfi sh from Hauraki 
Gulf habitats

High Source of 3 species and/or supports 
21–49% of a cultured species

Pacifi c oysters, cockles, pipis on 
intertidal fl ats

Extreme Source of 4 or more species and/or 
supports >50% of a cultured species

Subtidal rocky reefs – blue cod, 
mussels, sea cucumber, groper, butter-
fi sh, lobsters; Pelorus Sound – sustains 

>65% of NZ green mussel harvest

Presently used biological compounds (number)

This service includes all compounds extracted from 
living organisms for use as medicines or pharmaceu-
ticals but not those used directly for food. The range 
of compounds extracted is likely to grow and may 
soon include wild genes.

None No compounds presently utilised Most habitats

1 One compound
Anti-cancer compound from yellow-
slimy sponge from Kaikoura Canyon 

lip

2 Two compounds Types of collagen used from hoki 
fi shed from deep slope habitats

3 Three compounds Shallow subtidal reefs

4+ Four or more compounds Numerous compounds from shallow 
reef red algae

Bacterially enhanced gas and mineral deposits

Few, if any, habitats with intermediate levels. 

None No role in formation of gas or mineral 
deposits Most habitats

Low None known

Medium None known

High None known

Extreme Habitats with concentrated bacterial 
activity Cold seeps and hot vents (deep ocean)

Biodiversity (future proofi ng service)

Future use options for provisioning services. Assumes 
high biodiversity equals high option use.

None None known

Low Low diversity habitats Cobble beaches, trenches

Medium Ocean waters in photic zone; cold 
seeps and hot vents (deep ocean)

High Harbour sediment habitats

Extreme Very species diverse habitats Coastal habitats 10–30 m water 
depth
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Non-consumptive services Magnitude Descriptive notes Example

Visual amenity value (landscape/ seascape) 

Regional councils must make provision for these 
values in their territorial waters

None Habitats invisible to the general public All deep-water sea-fl oor habitats

Low Habitats usually unseen by the general 
public

Medium Seascapes that require use of specialised 
equipment

Underwater ecosystems at diveable 
depths

High Seascapes that can be appreciated without 
specialised equipment Coastal fringe ecosystems

Exceptional Marine habitats with the strongest 
physical and visual characteristics

Seascapes comprising alternating 
sandy beaches and rocky headland 

reefs with clear waters

Spiritual and inspirational value

Culturally defi ned value and belief systems that affect 
the way humans perceive the marine environment

None Marine habitats All deep-water sea-fl oor habitats

Low

Medium

High

Exceptional Marine habitats with the strongest cultural 
values Surface waters off North Cape

Existence value

Value placed by society on an ecosystem because it 
exists in a wild state. An ecosystem may have consid-
erable existence value even though it may be rarely, if 
ever, seen and has no current use.

None

Low Habitats supporting high abundances of 
species rated by society as of low value

Medium

High

Exceptional
Habitats supporting high abundances of 
species rated highly by society such as 

charismatic megafauna.
Kaikoura canyon with its sperm 
whales, dolphins and sea birds

Areas supporting coastal non-water recreation 

Includes beach walking, horse riding, sand yachting, 
etc.

None No activities known All non-coastal habitats

Low

Medium

High

Exceptional Very high non-water recreational use Specifi c coastal locations

Areas supporting water recreation 

Includes surfi ng, swimming, canoeing, water skiing, 
sailing, boating, etc.

None No water recreation activities All deep-water benthic habitats.

Low

Medium

High

Exceptional Very high water recreational use Specifi c inshore coastal habitats

Current foci for education 

Ecosystems utilised for educational purposes by the 
range of educational institutions from preschools to 
universities

None No current educational focus All deep benthic habitats

Low

Medium

High

Exceptional Persistent very high focus for educational 
activities

Rocky reefs along Wellington’s south 
coast

Current focus for scientifi c research

Ecosystems that are the focus for current 
New Zealand and international research activities. 
Few if any ecosystems have no research activity.

None Remote ecosystems too diffi cult and 
expensive to access

Deepest parts of the Kermadec and 
Macquarie trenches

Low Remote ecosystems accessed rarely Abyssal plains

Medium

High

Exceptional Easily accessible habitats that act as test 
beds for more widely applicable theory

Rocky reefs in the Leigh Marine 
Reserve and at Kaikoura Peninsula

TABLE 3 Non-consumptive services provided by New Zealand marine ecosystems. The magnitude of the provided service is based on per unit area of habitat 
over a year. Adapted from MacDiarmid et al. (2011)
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Currently watchable wildlife

Includes everything from whales to worms watched 
from land, air, boats and underwater. Increased acces-
sibility to deeper habitats via new technology may 
strongly infl uence the defi nition of this service.

None No species watched Trenches

Low Very occasional, rare wildlife watching 
activities

Offshore, oligotrophic surface waters

Medium Minor though persistent role Mangrove forest

High Important site for watching one type of 
wildlife

Harbour intertidal sand and mud fl ats

Exceptional Abundant and varied marine wildlife to 
watch

Shallow subtidal reefs on exposed 
coasts. Surface waters of Kaikoura 
Canyon

Biological indicators of ecosystem health

Usefulness of present biological indicators to regional 
councils.

None No currently used indicators Trenches

Low Infrequently used indicators available Cold seeps, hot vents

Medium Some highly specifi c indicators available 
but not generalisable

Seagrass beds, pipi and cockle beds

High Several indicators available and generalis-
able, but not readily accessible

Subtidal reefs

Exceptional Several indicators, frequently used, 
readily accessible and generalisable

Intertidal reefs, mud and sand

FIGURE 5 A conceptual diagram of climate-regulating marine ecosystem services, with ecosystem services identifi ed in black font and the key chemical species 
and biotic groups in blue font. The geoengineering options are identifi ed in the diamonds, as SRM – solar radiation management and CDR – carbon dioxide 
removal.

in these regions. In a study of marine ecosystem services in 
Spanish waters (Murillas-Maza et al. 2011), carbon uptake by 
primary producers exceeded the total value of all other marine 
ecosystem services. Provisional estimates based on mapping of 
surface-dissolved CO2 indicate the New Zealand EEZ CO2 sink is 
equivalent to about 5% of CO2 uptake by the world’s oceans (K. 
Currie, pers. comm.), and is an order of magnitude greater than 
that of New Zealand forests (Ministry for the Environment 2012). 
An alternative approach to estimating the New Zealand EEZ CO2 
sink uses net primary production estimated from satellite ocean 
colour data (0.5 Gt C yr–1; Pinkerton 2007), and an export effi -
ciency of 10%; this suggests an annual net carbon sink of c. 
0.05 gigatonnes, which is similar to New Zealand’s total annual 
anthropogenic CO2 emissions. This estimate does not include 
carbon sequestration by coastal macrophyte communities.

The marine ecosystem also infl uences climate in other ways. 
For example, of the 85 teragrams of methane produced in the 
ocean each year, 75 teragrams are consumed by methane-
oxidising bacteria (Reeburgh 2007), and this restricts marine 
methane emissions to 2% of the global budget. New Zealand 
waters are characterised by signifi cant methane concentrations in 
coastal regions and also in deeper waters near methane seeps on 
the North Island continental shelf (Law et al. 2010), yet marine 
methane emissions are insignifi cant in relation to terrestrial emis-
sions,  in part due to methane oxidation. A similar ecosystem 
service exists to a lesser extent for another greenhouse gas, 
nitrous oxide. Although the global ocean is a source of nitrous 
oxide to the atmosphere, denitrifi cation in anoxic sediments (e.g. 
in the Firth of Thames; see coastal nutrient dynamics section) 
represents a potential sink that reduces nitrous oxide emissions.
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Phytoplankton also produces other compounds 
that infl uence atmospheric chemistry with feedbacks 
to climate. For example, phytoplankton-derived 
halocarbons and volatile organic compounds 
(Meskhidze and Nenes 2006; Carpenter et al. 2009) 
infl uence oxidising capacity and ozone production 
in the troposphere, and thus the residence time of 
trace gases such as methane. Charlson et al. (1987) 
suggested that dimethlysulphide (DMS), a trace gas 
derived from certain phytoplankton groups, was a 
potential precursor of aerosol particles that stimu-
late cloud formation. Recent measurements along 
the subtropical front on the Chatham Rise have iden-
tifi ed elevated levels of dissolved and atmospheric 
DMS (C. Walker, T. Bell pers. comm.), suggesting 
potential for marine biota to infl uence aerosols 
and  atmospheric refl ectance in the New Zealand 
region. Volatile organic compounds and micro-
gels released by phytoplankton may also  play an 
important role in cloud formation once transferred 
into the atmosphere (Meskhidze and Nenes 2006; 
Orellana et al. 2011). Furthermore, phytoplankton 
directly infl uence the albedo or refl ectance, and 
hence heat retention, of the surface ocean (Jolliff 
et al. 2012). Thus, all these processes suggest the 
high phytoplankton productivity in frontal regions 
around New Zealand may contribute to a broad range of climate 
regulation ecosystem services.

Various mechanisms have been proposed for utilising 
marine ecosystems to control climate. Although none has yet 
been employed, there are two main types of geoengineering 
approaches: solar radiation management (SRM), which would 
reduce incident solar radiation by increasing the albedo of the 
surface ocean, and carbon dioxide removal (CDR), which would 
increase the transfer of CO2 to long-term reservoirs (Lenton and 
Vaughan 2009). SRM approaches are relatively limited in the 
ocean, with one proposed option being to increase the produc-
tion of cloud precursor compounds such as DMS by fertilisation 
(Wingenter et al. 2007). In contrast, a variety of CDR approaches 
have been proposed, chief among which is ocean iron fertilisa-
tion. Low availability of iron limits phytoplankton growth in 
areas such as the Southern Ocean and Sub-Antarctic waters of the 
southern New Zealand EEZ, and so adding iron to surface waters 
may increase phytoplankton growth and therefore carbon fi xation 
and sequestration (Boyd et al. 2007). Other approaches, such as 
enhancement of nitrogen fertilisation and  macrophyte growth, 
have also been suggested. The relative merits of these approaches 
are discussed elsewhere (Williamson et al. 2012), but the interest 
in such approaches refl ects the signifi cance of marine ecosystems 
as natural regulators of climate.

ECOSYSTEM SERVICES PROVIDED BY COASTAL NUTRIENT 
DYNAMICS

Nutrient supply and cycling provide vital ecosystem services 
on our coasts by fuelling productivity. Dissolved macronutri-
ents (nitrogen, phosphorus, silica) fertilise phytoplankton (the 
base of the food chain) and thereby support biological produc-
tion in natural ecosystems, wild fi sheries, and aquaculture (Nixon 
and Buckley 2002). In New Zealand, the dynamics of nutrient 
supply have been described in two well-studied regions: Hauraki 
Gulf and Nelson (Golden and Tasman) Bays. Production in 
both regions is strongly driven by upwelling of slope-associated 

FIGURE 6 Responses of phytoplankton and nutrient concentrations to upwelling dynamics: a, 
Hauraki Gulf / NE shelf. b, Nelson Bays. Upper panels show annually-averaged chlorophyll-
a (micrograms L–1) and lower panels show nitrate concentrations (micromoles L–1) through 
the water column, on the indicated transects. The data are from Zeldis et al. (2004) and Zeldis 
(2008a).

deep water, rich in nutrients, onto the shelf and into the coast, 
where nutrients are utilised within the photic zone to generate 
primary production (via photosynthesis) and secondary produc-
tion (zooplankton, fi sh, and so on) (Shirtcliff et al. 1990; Zeldis 
2004, 2008a; Zeldis et al. 2004, 2013; Bradford-Grieve et al. 
2006; MacDiarmid et al. 2009; Bury et al. 2011; Gall and Zeldis 
2011) (Figure 6). Both the north-east shelf and Northwest Nelson 
upwelling zones are stimulated by winds from the west, which 
promote upwelling during the El Niño phase of the Southern 
Oscillation (MacDiarmid et al. 2009; Zeldis et al. 2013). Rivers 
are also critical sources of nutrients for coastal production. For 
example, rivers contribute on average about 70% of the nitrogen 
supply to the Firth of Thames, although, in contrast, the Nelson 
Bays receive only about 15% of nutrient supply from their rivers 
(Zeldis 2008b). Across New Zealand, the production supported 
by upwelling and river dynamics underpins wild fi sheries and 
aquaculture worth hundreds of millions of dollars annually to the 
New Zealand economy, as well as huge recreational and cultural 
fi sheries and natural amenities on our coastlines.

Coastal waters also provide critical ecosystem services by 
assimilating runoff of dissolved inorganic nutrients, organic 
matter, and sediment from land. Delivery of these materials has 
increased dramatically in post-colonial New Zealand, exacer-
bated by erosion, deforestation, and land development (Zeldis 
et al. 2010b). Excessive input of land-derived organic matter 
loading can be hazardous because it stimulates net respiration and 
hypoxia in deeper (near-seabed) coastal waters (Caffrey 2003; 
Vaquer-Sunyer and Duarte 2008). In extreme cases this causes 
‘dead zones’ to form (Rabalais et al. 1996). Countering this is 
the capability of the system to mineralise the organic matter 
without causing hypoxia, through physical mixing and adequate 
oxygen supply. Nitrogen is particularly important in these coastal 
marine waters because it is typically the limiting nutrient there 
(Pearl 2009; Larned et al. 2011) and in excess can cause eutrophi-
cation (NRC 2000; Bricker et al. 2003; Hughes et al. 2011) by 
promoting excessive organic matter fi xation. In healthy coastal 
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TABLE 4 Results from New Zealand nutrient and carbon budgets for Hauraki Gulf, Firth of Thames and Nelson Bays systems. Shown are system sizes and 
inorganic and organic dissolved and particulate nitrogen (N) fl uxes (DIN, DON and PON, respectively) entering the Bays from rivers and the ocean (tonnes N 
yr–1). The last two columns show net dissolved inorganic carbon (DIC) fl uxes (tonnes C yr–1) and net N denitrifi cation (tonnes N yr–1). Positive values indicate 
infl ows to the systems, negative values indicate outfl ows. River organic N was not split for DON and PON in the hydrometric data. Ocean PON was estimated 
by difference with respect to the other fl uxes. Results revised from Zeldis (2006) and Zeldis (2008a, b)

System Area 
(km2)

Volume 
(km3)

River 
DIN

River 
DON+PON 

Ocean DIN Ocean DON Ocean PON DIC fl ux Denitrifi cation 

Hauraki Gulf 2700 82 800 150 8200 −10 400 2000 8500 −700

Firth of Thames 1100 16 3700 900 600 −3200 6100 −75 000 −8100 

Golden Bay 800 13 900 200 6300 −3700 −400 7700 −3400

Tasman Bay 1300 31 500 100 5000 −2100 −600 8200 −2900

ecosystems, eutrophication is mitigated by the loss of nitrogen 
through denitrifi cation; that is, the release of gaseous nitrogen 
to the atmosphere via microbial processes operating at the oxic/
suboxic boundary in sediments (Seitzinger 1988). Deleterious 
synergistic effects may occur if near-seabed waters become 
hypoxic, because this removes the sediment conditions needed 
for denitrifi cation. This leaves more nitrogen in the system, 
leading to further organic fi xation in overlying waters and to sedi-
mentation. Hence, both oxidation and denitrifi cation should be 
considered valuable ecosystem services of our coastal waters for 
the maintenance of water quality.

New Zealand research has demonstrated the scales of these 
processes in the Hauraki Gulf / Firth of Thames and Nelson Bays 
(Table 4; Zeldis 2008a, b). In the Firth of Thames, denitrifi cation 
removes about 70% of the new nitrogen loaded to the system, 
and so is a crucial ecosystem component, especially because 
farming in the Waikato Region delivers some of the heaviest 
nutrient loading to any New Zealand coastal water body (Unwin 
et al. 2010). The Firth is also highly net-respiratory, generating 
large amounts of dissolved inorganic carbon (DIC), driven by 
the heavy organic and inorganic loading it receives. In contrast, 
Nelson Bays receive relatively little nutrient loading from their 
catchments and, as described above, are dominated by oceanic 
inorganic nutrient loading from Cook Strait. Denitrifi cation there 
is only moderate (c. 50% of N load) and is net-productive (i.e. 
consumes inorganic nutrients and DIC). In these ways, Nelson 
Bays resemble the Greater Hauraki Gulf, seaward of the Firth of 
Thames (Table 4). Signifi cantly, high rates of organic respiration 
in coastal waters can amount to an ‘ecosystem disservice’ because 
they generate DIC, which causes ocean acidifi cation (Sunda and 
Cai 2012). This is occurring in the Firth of Thames (J. Zeldis, K. 
Currie, NIWA, unpubl. data), with the overall implication that 
high loadings of nutrients and organic matter signifi cantly stress 
coastal ecosystem services.

At the national scale, the importance of continental shelf 
oxidation and burial of organic matter was described by Zeldis 
et al. (2010b). Based on a New Zealand sediment fl ux budget, 
it was calculated that about 4 Mt carbon yr-1 is delivered to the 
coastal sea (Page and Trustrum 1997; Carey et al. 2005; Scott 
et al. 2006). This carbon loss is similar in magnitude to the New 
Zealand plantation forest annual carbon sink (Scott et al 2006), 
and to about 50% of New Zealand fossil fuel emissions (Ministry 
for the Environment 2001). It is likely that most of this material 
is trapped on our continental shelves, rather than exported to deep 
water (Zeldis et al. 2010b). The extent to which it is oxidized or 
permanently buried there is not well known, but it nevertheless 
represents a massive sink for New Zealand’s terrestrial carbon.

MARINE AQUACULTURE SUPPORT AND PROVISION
Marine aquaculture is supported by ecosystem services that 

sustain the growth and process the wastes of the cultured organism. 
In New Zealand the endemic green shell mussel (Perna cana-
liculus) provides most of the aquacultural activity, with 75 000 
tonnes’ annual production worth over NZ$200 million in revenue 
(New Zealand Marine Farming Association 2009). A case 
study illustrates how coastal ecosystems provision this industry. 
Pelorus Sound sustains 68% of the national mussel harvest across 
hundreds of farms. To describe the drivers of mussel production 
in Pelorus Sound, Zeldis et al. (2008) correlated physical, chem-
ical and biological data collected over 9 years by NIWA and the 
mussel industry. Starting in early 1999, farm production (meat 
yield per mussel) in the sound declined by c. 25% then recovered 
through 2002 (Figure 7). This resulted in substantial economic 
impacts within the industry. Over-grazing by mussels (i.e. ‘top-
down’ effects) did not explain the yield minimum; instead, 
‘bottom-up’ effects of nitrogen supply from oceanic and river 
sources drove the variation by affecting the abundance of mussel 
food (‘seston’). A subsequent study (Zeldis et al. 2013) provided 
quantitative models for Pelorus Sound mussel yield and eluci-
dated the underlying oceanographic mechanisms. Yield was best 
predicted using biological variables, including seston, collected 
near the farms (Figure 7a), but it was also predictable using only 
physical variables that index large-scale environmental processes 
(Southern Oscillation Index, along-shelf winds, sea surface 
temperature, and river fl ow; Figure 7b). These large-scale predic-
tors are available in New Zealand national databases, and the 
study described the seasonally-dependent mechanisms by which 
they drive the supply of nitrogen to the sound from the ocean 
(upwelling in north-west Cook Strait) and the Pelorus River. This 
case study illustrates how the Pelorus Sound ecosystem provi-
sions New Zealand’s most valuable aquaculture industry, and 
also how it imposes environmental limits and variability.

Because the mussel farming industry is large, an important 

FIGURE 7 a, Time-series of Pelorus Sound mussel yield anomalies predicted 
by ‘local’ biological predictors (seston, phytoplankton), plotted with actual 
yield anomalies observed by the mussel industry from 1997 to 2005. b, same 
as (a) but for yield anomalies predicted using only ‘distal’ physical predictors 
(Southern Oscillation Index, winds, sea temperatures, river fl ow).
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resource management issue is whether farming signifi cantly 
depletes coastal phytoplankton and thereby prevents it from provi-
sioning the rest of the ecosystem. This has been studied through 
environmental monitoring at Wilson Bay, Firth of Thames, for 
the Group A mussel farming consortium. This bay sustains an 
annual harvest of 15 000 tonnes from the largest single block 
of farms in New Zealand. Consents monitoring and modelling 
conducted since 2001 (Stenton Dozey et al. 2005; Zeldis 2005; 
Broekhuizen and Zeldis 2006) demonstrated the sustainability of 
this activity relative to ‘Limits of Acceptable Change’ in phyto-
plankton abundance (Turner and Felsing 2005), thus confi rming 
that this coastal ecosystem can sustain large mussel farms while 
provisioning the remainder of the food web.

Marine fi sh farming in New Zealand is already established for 
introduced Chinook salmon (Oncorhynchus tshawytscha), and is 
set to develop for two native species: kingfi sh (Seriola lalandi) 
and hāpuku (Polyprion oxygeneios). In contrast to mussel aqua-
culture, which is sustained by local production of phytoplankton, 
marine fi sh farming requires the addition of industrially-produced 
food. This externally supplied organic matter is a potential threat 
to coastal systems from eutrophication (see nutrient cycling 
section). This threat is most acute at the sea bottom directly 
below and adjacent to the fi sh pens, where fi sh waste and uncon-
sumed food may fall in large amounts. Such benthic effects occur 
beneath New Zealand salmon farms in the Marlborough Sounds 
(Forrest et al. 2007) and elsewhere. Impacts are also possible in 
the water column, where large amounts of nitrogen are dispersed 
via fi sh excretion and the breakdown of organic matter (Figure 
8). The capacity of inner Hauraki Gulf and Nelson Bays coastal 
zones to assimilate pollution from prospective fi sh farms was 
investigated in reports to regional and national resource managers 
(Zeldis et al. 2010a, 2011). Critical ecosystem variables are the 
muddiness of underlying substrates, which correlates inversely 
with their ability to absorb organic loading, and water depth 
and current speed, which correlate directly with dispersal of 
wastes (Findlay and Watling 1997; Hargrave 2010). The reports 
suggested contrasting prospects for siting of future marine fi sh 
farms in inner Hauraki Gulf and Nelson Bays (see: http://www.
ew.govt.nz/ Publications/Technical-Reports/TR200816/).

To summarise, coastal ecosystems contribute provisioning 
services for aquaculture: namely, the cultured species themselves 
and, in the case of mussels and oysters, the food that that sustains 
them. They also provide regulating services by assimilating waste 
(especially for fi sh farms), recycling nutrients, and providing 
oxygen. All the examples show how environmental time-series 
and modelling are important for explaining how these services 
support our expanding aquaculture industry and for assessing its 
sustainability.

WILD FOOD SUPPORT AND PROVISION
Humans have used the oceans as a source of food for 

millennia. In New Zealand, human harvesting of marine living 
resources began with the arrival of Māori, increased during settle-
ment of New Zealand by Europeans, and continues as one of 
New Zealand’s most signifi cant primary industries with an annual 
turnover in excess of NZ$1.4 billion (SeaFIC 2009). “Wild food 
support and provision” is the ecosystem service that provides and 
sustains species that are targeted by humans for food.

Between 2005 and 2007 New Zealanders obtained about 6% 
of their protein intake from seafood (Ministry of Health 2012). 
New Zealand’s commercial seafood catch varies from year to 
year, but typically comprises about 400 000 tonnes per year of 
fi nfi sh, 77 000 tonnes of invertebrates (>80% squid), 56 000 
tonnes (meat weight) of mussels and oysters by aquaculture, and 
14 000 tonnes of cultured salmon (Aquaculture NZ 2012; Ministry 
for Primary Industries 2012). The total seafood catch of about 
550 000 tonnes per year is equivalent to about 110 000 tonnes 
of protein. This total does not include the recreational catch (by 
non-commercial fi shers), which is still unknown, nor the Māori 
cultural catch. Nor does this fi gure include ‘by-catch’ – fi sh that 
are caught but discarded or converted to fi shmeal on board fi shing 
vessels. Nevertheless, enough seafood is caught or cultured 
commercially in New Zealand to provide the New Zealand popu-
lation of 4.46 million (Statistics New Zealand 2013) with their 
entire recommended intake of 52 grams of protein per person per 
day (WHO 1985) with 20% to spare.

Of the wild commercial New Zealand catch of 400 000 tonnes 
per year, about 60% is fi nfi sh caught offshore in waters deeper than 
about 250 metres (Ministry for Primary Industries 2012). About 
20% of the annual wild catch is inshore fi sh, and 20% is inver-
tebrates (mainly offshore squid). The wild catch is dominated by 
hoki (Macruronus novaezelandiae), which comprises about 30% 
of the total wild catch. Key fi shing areas in New Zealand waters 
include the Chatham Rise and Subantarctic Plateau, although 
there are important seasonal fi sheries for hoki during spawning 
in Cook Strait and off the west coast of the South Island. We now 
trace the trophic processes that enable this harvest, with a focus 
on wild-caught fi nfi sh.

The provisioning ecosystem services begin with the photosyn-
thetic microbes that generate new organic matter in the surface 
ocean (Figure 9). Photosynthesis by phytoplankton is the dominant 
source of energy in the marine realm, although near the coast, and 
in localised areas such as around deep-sea vents, organic matter 
is formed by other primary producers including macroalgae, 
seagrass, mangroves, epiphytes, autotrophic periphytes, micro-
phytobenthos, and chemosynthesisers. Phytoplankton production 
takes place in the upper ocean within a complex microbial system 
including archaea, viruses, heterotrophic bacteria, and a range of 
small heterotrophic zooplankton (Kirchman 2008). Some phyto-
plankton are grazed by protists (single-celled eukaryotes) and 
some are broken down by viral lysis. The resulting complex soup 
of dissolved organic matter fuels bacteria and archaea, which are 
themselves consumed by other protists. Energy from this lower 
food web follows two main pathways, the fi rst via mesozoo-
plankton (typically mainly copepods) and the second via detritus 
sinking to the seabed. We are only just beginning to appreciate the 
complex processes taking place in the ecosystem that underpin 
provisioning services for wild-caught seafood in New Zealand’s 
open ocean and coastal regions.

‘Trophic level’ measures the number of feeding steps between 
an organism and the base of the food web; thus, primary producers 

FIGURE 8 Computer-modelled projections of increased nitrogen and phyto-
plankton in Nelson Bays under a medium fi sh farm development scenario 
(Zeldis et al. 2011). a, inorganic nitrogen (log10 [mg m–3 N]). b, diatom phyto-
plankton (mg m–3 C).
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have a trophic level of 1, herbivores have a trophic level of 2, and 
carnivores in marine systems have trophic levels of between 3 
and about 5. Commercially caught fi nfi sh and squid are almost 
exclusively carnivorous, and in New Zealand waters trophic 
levels of fi nfi sh typically range from 3.3 to 4.5. The effi ciency 
with which energy passes between trophic levels is often consid-
ered to be about 10% (Pauly and Christensen 1995), although this 
varies with trophic level, type of ecosystem, and which organ-
isms are functionally important. This means that only about 
one-tenth of the energy consumed by marine organisms is used to 
build new body mass; the rest is used for metabolic processes or 
activity. Consequently, a transfer effi ciency of 10% means each 
tonne of predatory fi sh caught by humans has been supported by 
over 1000 tonnes of microbial primary production that has been 
moved through at least two intermediate levels in the marine food 
web before being consumed by fi sh and squid.

The diet of commercially-targeted fi sh in the New Zealand 
EEZ has been studied over the last 25 years using extensive 
examination of stomach contents (e.g. Clark 1985; Rosecchi 
et al. 1988; Clark et al. 1989). More recent studies have improved 
the sampling designs, the quantitative analysis methods, and the 
statistical analysis tools, thereby helping understand the factors 
separating the ecological niches of key species (e.g. Dunn et al. 
2009, 2010a, b; Connell et al. 2010; Stevens and Dunn 2011). 
An analysis of feeding guilds (groups of species with similar 
diets) in the Chatham Rise region of New Zealand identifi ed 
nine predator guilds (Dunn et al. unpublished data). As found 
previously (e.g. Ross 1986), for marine fi shes trophic separation 
tends to be more important than habitat separation. The Chatham 
Rise guilds included salp specialists (oreos, warehous), pelagic 
foragers (small to medium hoki, large javelinfi sh), benthopelagic 
invertebrate feeders (small javelinfi sh), benthopelagic predators 
(hake, large hoki), benthic invertebrate feeders (rattails and ghost-
sharks), and benthic predators (ling).

Five groups of prey organisms form the key linkages between 
the lower marine food web and fi nfi sh: small mesopelagic 

fi sh, pelagic squids, hard-bodied (crustacean) 
macrozooplankton, gelatinous or soft-bodied macro-
zooplankton, and benthic or hyperbenthic crustaceans. 
Mesopelagic fi sh around New Zealand are predomi-
nantly myctophid lanternfi shes (McClatchie and 
Dunford 2003; O’Driscoll et al. 2009). These species 
of mesopelagic fi sh are typically 5 cm long and weigh 
only a few grams. Arrow squid (Nototodarus sloani) 
is common in New Zealand waters, but other squid 
such as warty squid (Moroteuthis ingens, M. robsoni) 
and red squid (Ommastrephes bartrami) are likely to 
be relatively common (Livingston et al. 2003). Hard-
bodied macrozooplankton (longer than 20 mm) 
tend to be mainly euphausiids by weight, although 
decapoda and amphipoda are also abundant (e.g. 
Robertson et al. 1978; Nodder 2011). Soft-bodied 
macrozooplankton include jellyfi sh, salps, siphono-
phores, and chaetognaths. Decapods often eaten by 
commercially important fi sh species include squat 
lobsters, scampi, prawns, and shrimps (e.g. Dunn 
et al. 2009; Connell et al. 2010). These key ‘middle-
trophic level’ groups are crucial to the ecosystem 
services that lead to the wild-caught seafood harvest 
in New Zealand. However, scientifi c understanding 
of the ecology of these groups is at a relatively early 

stage, partly because these organisms have several characteristics 
that make them hard to study. They are hard to catch and can 
often move faster than research vessels can tow the fi ne-mesh 
nets required to retain them. The assemblages are taxonomically 
and functionally complex and many species of middle-trophic 
level biota in New Zealand waters remain poorly described. For 
example, Dunn et al. (2009) identifi ed about 400 categories of 
prey from the stomach contents of 25 demersal fi sh species on 
the Chatham Rise and was forced to use prey categories ranging 
in taxonomic detail from phylum to species. Middle-trophic-level 
animals are relatively short-lived (typically 1–5 years) and tend 
to have highly opportunistic feeding behaviour, and consumption 
and growth rates that can vary greatly according to food avail-
ability. This ecological fl exibility enables them to respond rapidly 
to changing conditions, meaning their biomass can change 
substantially with the seasons and between years (Brodeur et al. 
2008).

A crucial component of an ecosystem approach to fi sheries is 
the recognition that species in an ecosystem are linked (Francis 
et al. 2007). New Zealand is moving towards a more holistic 
view of fi sheries that recognises the interconnectedness of organ-
isms in marine ecosystems and appreciates the complexity of the 
provisioning ecosystem services underpinning the New Zealand 
wild-caught seafood industry.

DISCUSSION
The above examples identify the large scope and range of 

services provided by New Zealand marine ecosystems. It is very 
diffi cult to judge whether these services are growing, holding 
steady over periods of years, or declining. In part this is because 
we know little about the extent of marine habitats, and in part 
because the more remote and deeper marine ecosystems are 
diffi cult and expensive to monitor. Thus, for many habitats, the 
information with which to judge trends in levels of ecosystem 
services is either missing or is based on short time-series. There 
is inherent climate-driven variability in the capacity of specifi c 
ecosystems to sustain aquaculture and no long-term trend is 

FIGURE 9 Schematic food web of New Zealand’s offshore waters (approximately 300–1300 
m depth). The white arrows and numbers indicate the magnitude of fl ows of energy through the 
system, scaled so that net primary production is represented as 100. Flows are based on trophic 
modelling of Pinkerton (2013) and Bradford-Grieve et al. (2003). The central importance of 
middle-trophic level groups (meso- and macro-zooplankton, squid and mesopelagic fi shes) is 
highlighted.
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apparent at this stage; similarly, the productivity of most species 
of wild-caught fi nfi sh also varies from year to year, but the envi-
ronmental and ecosystem drivers of these variations are not 
understood. In contrast, for some (mainly coastal) ecosystems 
there is suffi cient archaeological, historical, and contempo-
rary data available to indicate trends in services; for example, 
Thrush et al. (2013) document declining trends in services for 
some New Zealand harbours and estuaries where humans have 
compromised ecosystem functioning. In more open seas, there 
is generally no scientifi c consensus on trends in ecosystem 
services. One clear exception is the decline in marine mammals 
that followed the well-documented onset of Māori sealing soon 
after initial settlement, and European whaling in the early 19th 
century. Both cultures viewed many species of marine mammals 
as valuable commodities to be harvested, so the numbers of these 
mammals declined precipitously (Smith 2005; Carroll 2006). 
Now, these species are protected and their value to New Zealand 
as a provisioning service has declined to zero. Instead, we 
currently prize marine mammals for their spiritual and existence 
value; we enjoy directly viewing them from land, sea, and air; 
and we appreciate them as subjects for research and educational 
activities. Moreover, whales have recently been recognised as 
possibly having important roles in ecosystem regulation (e.g. 
Nicol et al. 2010).

There is no doubt that marine ecosystems and the services they 
provide are affected by interactions with terrestrial ecosystems. 
This is clearly seen in harbour and estuarine systems but also 
occurs along open coasts and in deeper waters. Evidence for land-
based effects on coastal fi sheries and biodiversity in New Zealand 
has been reviewed by Morrison et al. (2009), while an assessment 
of anthropogenic threats to New Zealand marine ecosystems 
concluded that many of the top threats, fully or in part, stemmed 
from human activities external to the marine environment itself 
(MacDiarmid et al. 2012). Some of these external threats, such 
as sedimentation of coastal habitats, arose from activities in 
New Zealand catchments, while other, mainly land-based, threats 
such as ocean acidifi cation arose from human activities on a 
global scale. Not surprisingly, coastal ecosystems were particu-
larly vulnerable to catchment-based threats. Confl icting uses 
of New Zealand’s marine environment are increasing (fi shing, 
gas and mineral extraction, aquaculture, tourism), so the oceans 
require a comprehensive and effective framework for evaluating 
and managing resources.

New Zealand research into the services provided by marine 
ecosystems is at a very early stage. Although determining service 
production may be reasonably straightforward for some ecosys-
tems and some services, so far little funding has been directed 
to determining their magnitude or value, or to characterising 
variability and trends. For example, while the national magni-
tude and value of wild and cultured foods is well described, the 
contribution of particular ecosystems remains poorly understood 
and demands further effort. Similarly, further effort should fi rm 
up the existing provisional estimates of the marine contribution 
to New Zealand’s carbon dioxide sink. A recent comprehen-
sive assessment of marine ecosystem services in the Spanish 
EEZ (Murillas-Maza et al. 2011) could serve as a model for 
New Zealand research efforts.

Ecosystems produce at least US$33 trillion worth of services 
globally each year (in comparison, global GNP is US$25 tril-
lion per year) (Costanza et al. 1997). The oceans contribute 
about US$21 trillion per year, with 60% of this from coastal and 
shelf systems and the other 40% from the open ocean (Costanza 

et al. 1997). Scaling for the size of New Zealand’s marine area 
of responsibility suggests our marine ecosystems may contribute 
US$357 billion worth of services each year. Even if this estimate 
is out by one or two orders of magnitude, it nevertheless leaves 
no doubt about the imperative to measure, understand, and safe-
guard New Zealand’s marine ecosystem services over the coming 
decades.
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‘An Act to restate and reform the law relating to the use of land, air, 
and water’ 1 
 
 
‘We cannot be too often reminded that constitutions are not literary 
compositions but ways of ordering society’2 
 
The early 1990s was a busy and exciting time for environmental lawyers 
across the world. 3  Catalyzed by the legal developments in other 
jurisdictions4 and international debates about sustainable development,5 
this was an era of wholesale environmental law and policy reform.6 The 
Resource Management Act (RMA) 1991 was one of the most ambitious 
and comprehensive products of this hopeful era. Twenty five years later 
the situation looks far less bright. These new legislative regimes never 
seemed to deliver what they promised and there has been a political 
marginalizing and rolling back of environmental commitments. We 
now appear to be living in an era of failed social programmes.  

Or are we? The above depiction rests on a vision of 
environmental legislation as largely instrumental – a means to achieve 
particular political ends. But what if we imagined the RMA and 
comparative legislation in other jurisdictions differently? What if we 
imagined them not as tools but as ‘constitutions’ that set in motion 
ongoing debates about the role of law in contributing to environmental 
protection. If that was the case we would see the RMA as an evolving 
and ‘essentially contested’ 7  legal framework. We would be wary of 
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simple solutions to these complex problems. We would take law 
seriously. And we would see the fundamental importance in engaging in 
ongoing debates about the legal nature of those frameworks. In other 
words, we would commit to environmental constitutionalism.  
 Here I want to sketch that alternative vision and suggest it is not 
as fanciful and as high minded as it sounds. I draw primarily on my 
scholarly experience with environmental law in other jurisdictions. With 
that said, and duly recognizing my status as  an ‘outsider’ to New 
Zealand legal culture,8 I want to suggest that the RMA and the legal 
discourse around it could be pointed to as prime examples of  healthy 
environmental constitutionalism in action.  
 
‘HOT’ SITUATIONS AND ‘HOT’ LAW  
The history of contemporary environmental law is often depicted as a 
history of changing social preferences – environmental law another by-
product of the 1960s shift in social consciousness. It is true that 
environmental protection is a normative choice – if as a society we 
wanted to live in a garbage dump we can. But this depiction brings with 
it the danger that we see this choice in very ‘thin’ terms as a product of 
fashion in politics that with changing ideologies will lose its lustre and 
can be easily shed.  

There are two problems with this. The first is that 
environmentalism was always more than just a one trick policy agenda. 
As a social movement, it is the manifestation of many different deep 
and long lasting strands of political and social thought. 9 
Environmentalism is akin to ideas of liberal democracy in that it is a 
sprawling and often contradictory discourse about how we a society 
wish to live. What is at its core is recognition that we ‘are not all simply 
independent spheres knocking around, occasionally intruding into 
another person's orb’.10 Environmental politics is a politics borne of the 
fact that we live and operate within communities.11   

The second problem with the thin vision of environmentalalism 
that it ignores the way in which environmental problems have emerged 
and have had to be reckoned with. Thus for example, Lord Carnwath 
of the UK Supreme Court has recently surveyed how courts over time 
and in different jurisdictions have ‘been seeking to mould the law to 
respond to the environmental challenges of a developing world’.12 This 
is not just judicial activism on their part but because such problems, 
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that are often intractable in nature, have been dealt with in judicial fora 
because there was no other forum in which they could be addressed.13 
As Carnwath notes that process of judicial reckoning has often taken a 
long time and ‘showed principle and practicality as uneasy bedfellows’.14 

 I would like to suggest that much of that uneasiness is to do with 
the fact that environmental problems are invariably ‘hot situations’.15 
Much of law is about working with what the economic sociologist 
Michel Callon has described as ‘cold’ situations  - that is situations 
where ‘actors are identified, interests are stabilised, preferences can be 
expressed, responsibilities are acknowledged and expressed’. 16  This 
means that actors can calculate the costs and benefits of various actions 
and negotiate and/or act on that basis.17 Law is creating the coldness of 
these situations through creating frames for agreement (eg contract 
law), frames for consequences of actions (eg tort law and criminal law) 
or creating networks of responsibility (eg company law and public law). 
Any legal frame will be imperfect and does create what Callon calls 
‘overflows’as no frame controls and contains everything. But the 
assumption is that those overflows can be recognised and managed.18 

 In contrast, environmental problems are ‘hot’:  

‘everything becomes controversial: the identification of 
intermediaries and overflows, the distribution of source and 
target agents, the way effects are measured. These 
controversies which indicate the absence of a stabilised 
knowledge base, usually involve a wide variety of actors. 
The actual list of actors, as well as their identities will 
fluctuate in the course of a controversy itself and they put 
forward mutually incompatible descriptions of future world 
states’.19 

Identifying environmental problems as ‘hot’ makes clear that many 
environmental law issues are not just ‘controversial’, but that the 
controversies are structural and foundational. There is difficulty in 
identifying source and target agents as there is a wide group of actors. 
There is a lack of a stabilised knowledge base. There are mutually 
incompatible understandings of the world.  
 Most significantly there has historically been no agreed legal 
frames. The environmental lawyer does not have the luxury of the 
contract lawyer working in well-honed grooves of legal reasoning that 
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have been hollowed out over centuries. Environmental problems are 
also often cutting across traditional legal structures – across ideas of 
property ownership, across jurisdictions, across ideas of public power. 
The ‘overflows’ from environmental problems cannot be simply 
managed. Rather, there needs to be a rethinking of legal frames. 

That rethinking has resulted in the development of much of 
environmental law being legislative in nature because this rethinking has 
required the creation of new legal frames that address (although do not 
eradicate) polycentricity, scientific uncertainty and social conflict. These 
frames are often ‘setting the law ablaze’20 because of while building on 
pre-existing legal foundations, they also are often radical departures 
from such foundations, and in being so cut themselves across 
preexisting legal ideas.21 Environmental impact assessment is a good 
example in that it creates an overarching duty for decision-makers to 
engage in certain administrative processes.22  

The creation of novel legal frames is why the substance of so 
much environmental law is so ‘technical’ – it is about creating quite 
complex legal schemes in which law is constituting and limiting in 
different ways. 23  Much of the restructuring process focuses upon 
administrative institutions – a reason why Hudson talks of ‘structural 
environmental constitutionalism’ in regards to the subject. 24  This 
reflects the fact that new public institutions need to be created to 
address the complexity of environmental problems and regulate the 
collection and assessment of information, the engagement with 
different forms of expertise, consultation among parties, and the 
consideration of specific cases.25 The need to create these frames also 
reflects the limits of traditional legal structures of government and the 
‘hot’ nature of both environmental law and the problems that apply to 
them. 

It needs to be noted that ‘hot’ law has a long history. Town 
planning legislation is an early example of this phenomenon 26  and 
environmental legislation built on this once the practical and normative 
limits of a planning focus become obvious. Thus for example as the 
New Zealand Supreme Court has noted ‘the RMA attempted to 
introduce a coherent, integrated and structured scheme’ in place of 
planning and environmental legislation that had become ‘fragmented, 
overlapping, inconsistent and complicated’. 27   The package of 
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environmental law reforms in New South Wales is another such 
example.28  

The nature of these legal frames will vary from legal culture to 
legal culture, but they share common traits. Most obvious is the 
administrative focus seen above. A feature of those frameworks in 
Anglo-Commonwealth legal cultures is the regulating of local/central 
relations29 The RMA is no exception to this.30 Many of these frames 
accommodate both decision-making and dispute resolution. Integral to 
environmental law reform has thus often been the creation of specialist 
tribunals and courts31 or at least explicit frameworks that regulate the 
role of courts in the process.32 Environmental law is thus often creating 
a new separation of public powers. It is also important to note that 
these frameworks often are utilizing policy and other forms of ‘soft’ law 
in constituting and limiting public power. 33  Again the RMA is no 
exception.34 Environmental lawyers thus often have to think hard about 
different forms of law, legal authority, and regulation.35  

That intellectual burden highlights the fact that the ‘hot’ nature of 
environmental problems leads to the ‘hot’ nature of environmental law. 
I mean by this that while environmental legislation is passed 
environmental controversies do not dissipate and underlying questions 
concerning scientific uncertainty, polycentricity and normative conflict 
remain36 and raise difficult legal questions.  

 
ENVIRONMENTAL LEGISLATION AS 
‘CONSTITUTIONAL’ 
All of the above might sound rather negative. But it is important to 
acknowledge that environmental law is a fundamentally difficult 
subject. It is not difficult just because it is politically controversial, but 
because the features of environmental problems require the adjustment 
of old legal frameworks and the creation of new ones. Those processes 
require a fine eye for legal detail, a sound understanding of 
conventional legal concepts, and an appreciation of how the rules, 
frames, principles, and ideas embedded in environmental law different 
from those conventions.  
 More significantly the type of legal engagement it requires is of a 
foundational nature. In this regard, it is useful to think of 
environmental legislation as having a constitutional quality. This is 
because such legislation is acting as a ‘power map’ – it is enabling 
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institutions, allocating power, framing legal discourses.37 In this regard, 
environmental legislation is ‘a structural endeavour and ‘a device of 
recognition’.38 It is not just providing a frame for what law should take 
into account but also who should take it into account and how.  

All these different functions can be seen in the RMA. Thus it is 
framing discourse through the principles set out in Pt 2. Pt 3 is setting 
out a set of foundational ground rules for development. It is allocating 
powers. It is a meta law that creates an overarching structure of 
standards, policies, and plans. 39  It also creates its own form of 
separation of powers that encompasses the Environmental Court40 and 
the hierarchy of New Zealand government.41 

Talking in terms of constitutions is often an excuse to talk in high 
minded normative terms about rights and abstract principle, but I use 
the term to reflect the functional role that environmental legislation is 
playing. Raz has described this as a ‘thin’ sense of a constitution where 
the constitution is ‘constitutive’ of the legal and political structure.42 In 
being so it is expected that that structure is stable, canonical (written), 
superior, justiciable, entrenched, and reflects the ‘common ideology’ of 
that culture.43 Constitutional lawyers know these different features of 
constitutions can mean different things. Turning to the RMA we can 
see it embodies Raz’s different features of a constitution. The RMA is a 
written and justiciable legal frame and while it has been subject to 
amendment there is an expectation that it provides a stable and 
entrenched model of environmental governance. The debates about it 
have a meta-structural nature. Such debate focuses on the 
interrelationship of public powers 44  and on questions of overriding 
purpose.45 

The goals focused nature of the statute makes its purpose, as set 
out in section 5, as seemingly explicit.46 Section 5 can be understood as 
its ‘common ideology’, but constitutional lawyers know that under the 
umbrella of ‘common ideology’ may be a range of different conflicting 
views on the role and nature of government. As Sunstein has noted: 

‘a central role of constitutional arrangements, and 
constitutional law, is to handle [widespread and even 
enduring disagreement], partly by turning disagreement into 
a creative force, partly by making it unnecessary for people 
to agree when agreement is not possible’.47  
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In regards to the latter, Sunstein stresses the importance of 
‘incompletely theorized agreements’ – that is practices and outcomes in 
situations where people do not agree. Legal reasoning has a 
fundamental role to play in the formulation and execution of those 
agreements.48  

In other words, environmental legislation will nearly always be 
accompanied by discourses over what such legislation is doing, and 
what it should be doing. Those discourses I would describe as 
discourses of ‘environmental constitutionalism’. The phrase, 
‘constitutionalism’, is in many ways a horrible piece of jargon and it also 
one that may suggest to some I am about to delve into a discussion 
about rights or democracy. I use the word in its more ‘ancient’ sense to 
connote that there are ongoing debates about the role of law in how we 
constitute and limit decision-making.49 Such a debate is premised on the 
idea that there will different opinions on the role of law in that process 
and that those differences will reflect distinctive normative 
understandings about environmental governance. 50  Environmental 
constitutionalism is a particularly vibrant discourse because of the hot 
nature of environmental problems and environmental law.  

So what, you may say? Talking in terms of constitutions and 
constitutionalism may make us feel warm and fuzzy in an academic 
way, but how does it help lawyers, judges, law reformers, or any other 
of the multitude of legal actors who engage with environmental 
legislation such as the RMA? I suggest that reimagining the RMA as a 
‘constitutional’ document has three consequences that provide a lot to 
think about. I should stress that in highlighting these issues, I am not 
suggesting that lawyers are not already aware of them. 51  Rather, by 
casting them in terms of constitutionalism these features of 
environmental law can be seen in a more positive, or at least 
constructive, light.  
 
THERE ARE NO SIMPLE AND SELF-EXECUTING 
SOLUTIONS 
 The first consequence is implicit in the analysis above – there are no 
simple solutions to environmental problems and there should be 
extreme skepticism of any legal solution that is characterized as such. 
This may seem obvious but I stress it because the history of 
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environmental law in all jurisdictions is replete with law reforms 
promoted as such.52  

Win/win regulatory strategies and market mechanisms being two 
prime examples.53  
In regards to both, Garrett Hardin’s ‘Tragedy of the Commons’ is often 
used as a justification. His article is either understood as a reason to 
privatize public goods, or for strong regulatory action. The problem is 
that the complexity of Hardin’s argument is overlooked. 54  ‘Tragedy’ 
came not from ideas of unhappiness but from the philosopher 
Whitehead’s notion that tragedy ‘resides in the solemnity of the 
remorseless working of things.’ More importantly, Hardin was arguing 
against ‘technical solutions’ to complex problems such as 
overpopulation. Hardin defined a technical solution ‘as one that 
requires a change only in. the techniques of the natural sciences, 
demanding little or nothing in the way of change in human values or 
ideas of morality’. We tend to think of technical solutions as about the 
application of technology, but there are many examples across 
environmental law where we have seen environmental law reforms as 
also ‘demanding little or nothing in the way of change in human values 
or ideas of morality’.  Indeed, the promotion of sustainable 
development is often cast in such terms as are international treaties and 
environmental legislation. And that tendency is understandable, who 
wants to engage with Gordian knots when you can seemingly use 
Velcro. 
 The tendency to grasp for simple solutions can be seen in both 
the promoting and the operating of the RMA. As is well known, the 
process of law reform that led up to the RMA was a long and 
deliberative one, that spanned across two governments, and which 
accommodated a range of different ideological views.55 That process 
can be seen as akin to the founding of a national constitution and one 
could understand that reform process as the start of an ongoing 
dialogue. Yet at the time of its passing there was a tendency to see the 
legislation as some sort of solution that did not require normative 
choices to be made. Simon Upton MP, on introducing the Bill for its 
Third Reading stated  

‘The Bill provides us with a framework to establish 
objectives by a physical bottom line that must not be 
compromised. Provided that those objectives are met, what 
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people get up to is their affair. As such, the Bill provides a 
more liberal regime for developers. On the other hand, 
activities will have to be compatible with hard 
environmental standards, and society will set those 
standards’.56 

And he noted later that  

‘The Act makes no judgments about the well being of 
people or communities – it does not provide guidance on 
that matter, nor does it invite administrators or judges to 
pronounce on it’.57 

Likewise, he cast the Act in Coasian terms – an instrument for the 
efficient allocation of resources.58 I’m not arguing that Upton did not 
understand the complexity of the RMA. He did.59 My point is that he 
was tempted to see it in self executing terms – his ‘environmental 
bottom lines’ not requiring engagement with the harder normative and 
foundational questions.  

I would also suggest that a similar temptation is seen in regards to 
the Environmental Court’s ‘overall judgment’ approach to the 
application of the Act. 60  That approach can be understood to have 
started with an acute awareness of the constitutional nature of the Act. 
This can be seen in Grieg J’s judgment in New Zealand Rail Ltd v 
Marlborough District Council,61 commonly recognized as the starting point 
for the approach, in his recognition that in Pt 2  there is ‘a deliberate 
openness about the language, its meanings and its connotations’.62 But 
as Justice Elias has noted such an approach in practice can ‘mask 
political judgments’ and needs to be subject to ‘critical assessment’.63 
There is temptation to use discretion as a black box out of which it is 
hoped an answer will appear – an approach often cloaked in the 
language of deference. 64  The New Zealand courts are not the only 
courts to give into this tendency of course.65 

It is also the case that such a characterization can result in a rush 
to judgment in any particular case. This was noted in Environmental 
Defence Society Incorporated v The New Zealand  King Salmon  Company 
Limited: 

‘A danger of the “overall judgment” approach is that 
decision-makers may conclude too readily that there is a 
conflict between particular policies and prefer one over 
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another, rather than making a thoroughgoing attempt to 
find a way to reconcile them’.66 

Thus while the lack of simple solutions is obvious, there is a need to 
remind ourselves as environmental lawyers of that fact. Hot problems 
really do lead to hot law.  
 
THE NEED TO TAKE LAW SERIOUSLY 
The second consequence of understanding the RMA as a constitution 
and the discourse around it in terms of constitutionalism is that it 
highlights the need to take the complex and varied roles that law plays 
in environmental law seriously. Law is not just an instrument but a 
thick ‘cultural phenomenon’ that is ambiguous and open to 
interpretation.67 It also matters as it frames our understanding of the 
world and how we live in it. 68  It requires us as lawyers to foster 
expertise as the operation of environmental law presents a series of 
difficult legal questions.69 This need can also be seen in the scholarly 
discourse over the RMA that focuses upon a series of foundational 
questions about it.70 Moreover, the ongoing discourse about reform is 
also often focusing on these foundational aspects.71 

The majority judgment of the Supreme Court in Environmental 
Defence Society Incorporated v The New Zealand King Salmon Company 
Limited72 seems to me a prime example of taking law seriously. It is a 
careful analysis of the text of policies, the processes used to procedure 
them, and the structures created by the RMA. It points to the fact that 
s.5 is not the solution to everything. The whole constitutional structure 
of the RMA must be taken into account. The Court stated:  

‘Section 5 was not intended to be an operative provision, in 
the sense that it is not a section under which particular 
planning decisions are made; rather, it sets out the RMA’s 
overall objective. Reflecting the open-textured nature of pt 
2, Parliament has provided for a hierarchy of planning 
documents the purpose of which is to flesh out the 
principles in s 5 and the remainder of pt 2 in a manner that 
is increasingly detailed both as to content and location. It is 
these documents that provide the basis for decision-making, 
even though pt 2 remains relevant. It does not follow from 
the statutory scheme that because pt 2 is open-textured, all 
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or some of the planning documents that sit under it must be 
interpreted as being open-textured’.73 

Note here the court is not just engaging in legal formalism but rather 
paying attention to all the different types of legal ordering that the 
RMA is creating. As Warnock has recently shown74 that judgment does 
raise further questions about the role of the Environmental Court but 
that is the consequence of taking law seriously.  
 It needs to be stressed that taking law seriously requires us to 
view environmental law through a different lens.75 I was recently talking 
to a public law colleague about environmental law. They were 
commenting on how uninspired the teaching of it could be because it 
was often a ‘trudge’ through the statutory scheme.  I’m not interested in 
getting into a debate about the correctness or virtues of this 
characterization. Rather what I think is interesting is that in countries 
with a written constitution, constitutional law is often taught in such a 
linear way as well. That was how Australian constitutional law was 
taught to me and it wasn’t a trudge – it was challenging intellectual 
journey through a series of ongoing debates and disagreements about a 
document that is widely recognized as normative, as uncertain, as 
‘essentially contestable’. 76  That essentially contestable nature of 
constitutional law is recognized,77 that of environmental law less so.  

The statutory focus of environmental law does not mean the 
subject is legally boring. Like constitutions, RMA might include 
‘fundamental truths’78 but that does not end debate but starts it. It is 
also the case thinking about the RMA requires us as lawyers to foster a 
new set of legal skills, knowledge, and expertise. To put the matter 
another way – over 20 years on from the passing of the RMA lawyers 
should see themselves as just at the beginning of the legal conversation.  

 
CONCLUSION:  THE NEED FOR ONGOING DEBATE 
Recognizing the existence of that conversation is the third and final 
consequence of recognizing environmental constitutionalism. Ongoing 
debate and adjustment of any legal framework is not only inevitable but 
also necessary for legitimacy of any regime. A constitution without 
debate and disagreement would be a very alarming thing.79 Legitimacy 
comes from the discourse around it. This is particularly so in relation to 
environmental law where the situations and the law are always ‘hot’.  
Inherent in this discourse is a tension. On the one hand the ‘hot’ nature 
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of environmental law points to its dynamic state while talking of 
environmental legislation as constitutional points to a desire for 
stability. That tension I would suggest is a core focus of environmental 
constitutionalism. Environmental law is about a constant search for 
stable frames knowing full well the fragility of such frames.  

Of course stressing the importance of environmental 
constitutionalism does not provide a mechanism for judging the quality 
of any discourse beyond being skeptical about any approach that argues 
for simple self-executing solutions to environmental problems. It does 
however provide a frame for thinking about the future and highlights 
that thinking is not easy and it does require expertise.  

In this regard, let me end on a tentative reflective note. What is 
striking as an outsider to New Zealand legal culture is just how rich the 
legal discourse around the RMA is. As I have shown above it is 
occurring in scholarship, in policy, and in the courts. The debate is 
focused on the overall structure of the RMA. There is a recognition of 
its framework nature and the role it plays in constituting and limiting 
power. It is also a debate happening at the highest judicial levels and 
that contrasts significantly with other jurisdictions, where 
environmental and planning law matters are not always seen as worthy 
and capable of superior court adjudication.80 This is not to say the work 
of the Environmental Court is not important but that it is not operating 
in isolation and that is a good thing. Identifying the vibrancy of the 
New Zealand environmental discourse is of course not about 
identifying solutions or answers to environmental problems. It will also 
be intensely annoying to those dealing with these problems that long 
for resolution of intractable conflicts. I am also acutely aware that my 
analysis skims across the surface of the RMA and its operation. But my 
overall point is that by reframing the RMA we can see it, and the debate 
around it, in a more constructive light.  
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