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Téena koutou katoa

The Marlborough District Council (the Council) thanks the Environment Select Committee for the
opportunity to submit on the Resource Management (Consenting and Other System Changes)
Amendment Bill (the Bill).

The Council is the unitary authority for the Marlborough region. This submission draws on the
collective knowledge and expertise of council reflecting the omnibus nature of the Bill and has been
approved by an endorsed Council sub-committee.

The Council has consistently submitted to this Government and the last, that it is supportive of
legislative reform that improves the efficiency and effectiveness of the resource management
system. Sustainable management of our natural and physical resources underpins the wellbeing

of people and the economy, both within Marlborough and nationally.

Council understands the Government is still aiming to introduce legislation to replace the Resource
Management Act (the Act) in 2025. As for previous submissions, the Council has overall concerns
that continual amendments to the existing Act risks unintended consequences, creates confusion
and does not promote integration or efficient management. Time should be put towards focusing on
the reform of the system as a whole, to ensure overarching consistency and coherency. It is also
difficult to fully assess the ramifications of the Bill's proposed amendments when supporting

secondary legislation is still to be amended or drafted.

In relation to the specifics of the Resource Management (Consenting and Other System Changes)
Amendment Bill, the Council makes the following submission points. These have been grouped
within the themes detailed in the Bill's explanatory note, reflecting the Government’s priorities.

Where appropriate, commentary is followed by suggested tracked changes in the Appendix.

1 Prime Minister's Statement to Parliament. 28th January 2025 — Rt Hon Christopher Luxon.
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Infrastructure and Enerqy

Rules about discharges

1. Council supports the intent of the proposed amendment to section 70 relating to permitted
activity discharge rules (Clause 15) on the basis that it ensures alignment with the changes
made to section 107 through the Resource Management (Freshwater and Other Matters)

Act 2024 following recent High Court decisions? on the implementation of these sections.

2. The implications of the High Court decisions and how best to make any changes to sections
70 and 107 have been discussed widely across the regional council sector and in the
Ministry for the Environment®. This is not an easy challenge. While the legislative intent of
both sections is sound, the reality of the complexity of the natural environment and effects
of point, diffuse and cumulative discharges from human activities, both past and present

makes realistic implementation and achievement of these sections extremely problematic.

3. Most regional plans, including the Proposed Marlborough Environment Plan (PMEP)
already look to manage discharges that will not have an effect after a reasonable period “of
time / of mixing” through permitted activities with standards. Discharges that have more
than minor and significant effects are managed through other activity levels requiring a

consent so that an at place assessment and appropriate conditions can be made.

4. The Council suggests an amendment to the proposed wording with the removal of “over a
period of time specified in the rule” from section 70(3)(c). To enforce a specified future
timescale on resource users under a permitted activity will be difficult, if not impossible.
Other factors, beyond the permitted activity discharge will affect the time it takes for a
reduction of effects including the nature of the environment, the climate, other activities, as

well as other rules and methods that look to also manage, reduce or mitigate these effects.
Coastal Permits

5. The proposed changes through sections 165ZZB-165Z7Z71 requires that consent authorities
must initiate a review of conditions of s384A coastal permits not later than the 30™
September 2027 (Clause 47). However, the Council notes that the proposed amendments
to section 36 Administration charges do not include provisions for charges under section
165ZZD for the review of conditions. In the absence of this provision a financial burden is

placed on rate payers to complete this mandated review of conditions. Council requests the

2 Environmental Law Initiative v Canterbury Regional Council [2024] NZHC 612 and Federated Farmers Southland
Incorporated v Southland Regional Council [2024] NZHC 726
3 Ministry for the Environment — Briefing: Potential changes to RMA s70 and s107 dated 20 May 2024 BRF-4695.

Page 2



Marlborough District Council Submission on
Resource Management (Consenting and Other System Changes) Amendment Bill 10-2-25

inclusion of a provision to section 36(1)(cb) to recover the cost of reviews undertaken under
s165ZZD.

6. Council is_neutral on the amendment at section 166 of the definition of a network utility
operator (Clause 48) to include land based ports but cautions it must be clear what
constitutes an “inland-port” to prevent unrelated commercial operators being able to
establish in these areas. The Council seeks the addition of a definition of an “inland-port” in
section 166 Definitions.

Housing
7. Inrelation to the additions proposed to section 25A providing the Minister with the power to

direct an authority to prepare a document, plan change or variation (Clauses 6 and 7) the
Council has concerns around the lack of requirement for the Minister to consult with the
local authority around setting an appropriate timescale for plan change and variations
(Clause 7). The undertaking of a plan change or variation is a significant regulatory process
which has time, resource and financial implications for a region. The Council respects the
intent of this addition but suggests that this is utilised as a last resort and when utilised, a
pragmatic resolution is achieved through the Minister and the authority working together to

achieve compliance based on regional context.

Farming and Primary Sector

RMA-Fisheries Act Interface

8. The Marlborough District Council identifies and protects areas and habitats in its coastal

9.

marine area having significant ecological values. These discrete sites are identified in
Marlborough’s regional coastal plan, the Proposed Marlborough Environment Plan (PMEP) as
Ecologically Significant Marine Sites (ESMS) and a regulatory regime applies to ensure
activities that disturb the seabed in a manner that may damage or destroy these significant
sites are avoided. This approach gives effect to Council’s functions under sections 6(c) and
30 of the RMA. These sites are also important for sustaining fish and marine diversity and

their protection has the parallel benefit of supporting and enhancing fish stocks.

The Council was the first Council to introduce controls on fishing when it notified the PMEP in
2016. It has extensive experience navigating the RMA/Fisheries Act interface through the

Schedule 1 process and is well placed to provide feedback on the Bill's proposed amendments.
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The regime under the PMEP includes two prohibited activity rules to control dredging and
bottom trawling within ESMS sites®, and one discretionary activity rule to control dredging and
trawling within identified buffer areas of ESMS sites.> These rules were introduced by the
Decision on the PMEP after a considered and thorough review of the interrelationship between

the RMA and the Fisheries Act and the Court of Appeal’s decision in Motiti®.

As identified in the Regulatory Impact Statement,” on appeal Appellants sought to expand the
application of the rules in the PMEP to exclude dredging, bottom trawling and deposition of
dredged material over a large area of the Marlborough Sounds. The Council and the Minister for
Primary Industries (MPI) opposed the relief sought. In its decision dated 21 October 2024 the
Environment Court determined the relief sought by the Appellant was beyond jurisdictional
scope.® While the Appellant could have sought leave to pursue a restricted form of relief, it
instead agreed with parties to make technical amendments and corrections to the PMEP to
ensure consistency with other PMEP provisions. The Court confirmed these amendments in its
determination dated 16 December 2024.°

The Council supports retaining the ability of regional councils to include rules that control fishing
in a regional coastal plan to protect areas and habitats of ecological significance (Clauses 5, 8,
13, 16 and 70). The rules in the PMEP controlling dredging and trawling have been recently
evaluated and confirmed through a plan change process. Because of this the Council’s strong

view is that its existing controls should be enabled to continue.

The Council recommends the following changes to the Bill to ensure the provisions are clear
and the process for implementing rules that control fishing is efficient. These recommendations
should be read in conjunction with the tracked changed provisions included in the consolidated

table appended to this submission:

a. Amend definition — Delete new subsection 2B(a)(iii)). The Bill introduces a new definition
for a rule that controls fishing to mean a rule that directly controls fishing, including rules
controlling fishing gear or methods or the taking of fish. It also includes a rule that controls
areas where fishing may occur. This example is ambiguous and arguably not a direct

method of fishing control. Any rule controlling areas would be controlling the taking of fish

4 PMEP Rules 16.7.6 and 16.7.7

5 PMEP Rules 16.6.6

6 Attorney-General v The Trustees of the Motiti Rohe Moana Trust [2019] NZCA 532

7 Regulatory Impact Statement — Addressing the Resource Management Act 1991 — Fisheries Act 1996 Interface dated 4
December 2024 at [14]

8 Friends of Nelson Haven and Tasman Bay Incorporated v Marlborough District Council [2024] NZEnvC 255 at [71].

9 Friends of Nelson Haven and Tasman Bay Incorporated v Marlborough District Council [2024] NZEnvC 335
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or aquatic species. The provision is therefore unnecessary given the breadth of sections
2B(a)(i) and (ii).

Maintain existing controls — An exemption should be inserted in section 71 to clarify that
existing controls in regional coastal plans remain under the RMA. Existing controls are
only present in three regions, all of which have gone through an extensive Council or
Court hearing process. In these circumstances it would be appropriate for those controls
to remain. In Marlborough, rules control bottom contact fishing methods only (trawling and
dredging) to avoid impacting on discrete areas of ecological significance. This includes a
discretionary activity rule to provide additional benthic protection for buffer areas in close
proximity to identified ESMS sites. The controls are appropriate and should remain in
effect.

Alternative pre-notification process — Amend new section 32(2A), subsection 71(5) and
clause 4B of Schedule 1. Where a rule that controls fishing is proposed to be introduced
into the regional coastal plan, the Bill requires an additional assessment of the impact of
the rules on fishing, including an examination of mandatory and discretionary matters. The
information and expertise required to complete this examination sits with MPI. The
examination would rely on information Council does not have readily available to it and
would require the input of MPI staff from the outset. A more streamlined process would be
for MPI to complete the assessment and for regional councils to include that assessment
as part of its section 32 evaluation. MPI would still be able to review that assessment and

advise if it concurs or not prior to notification.
Amend requirements for rules that control fishing:

() Amend new subsection 71(2)(b). The purpose of this subsection is unclear. The
Council anticipates the wording “the rule that applies within an area to which a notified
rule applies” is intended to refer to a permitted activity rule that is permissible by

section 71(4)(c). If that is the case, then that should be clearly stipulated.

(i) Delete new subsection 71(3). The Council’s considers this subsection to be
unnecessary and the use of the word “minor” adds a layer of uncertainty that is not

required:

a. Clause 16 of Schedule 1 already enables the Council to make an alteration to the

regional coastal plan where it is of minor effect or to correct minor errors;
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b. New clause 6B of Schedule 1 introduced by section 70 of the Bill already restricts

the regional council from accepting a submission that seeks to enlarge the area

to which the rule applies; and

c. Submitters on the regional coastal plan may wish to seek to reduce the boundary

of an area to which the rule applies that is more than minor in nature.

Freshwater Farm Plans Part 9A Amendments

14.

15.

16.

17.

Council is aware that the effective establishment and implementation of the Freshwater
Farm Plan (FWFP) system is dependent on the content of the FWFP regulations. As these
are yet to be drafted it is challenging to fully assess the ramifications of the Bill’'s proposed
amendments and understand if the framework provided by the proposed changes to Part
9A and will lead to improvements to our country’s freshwater for the benefit of all, including

agricultural primary industries.

The Ministerial desire!?, supported by industry, to use FWFP as an alternative to consents
requires a credible and robust system. Primary production industries have indicated that
they are unlikely to use the current system?!!, and the changes proposed provides a high
level of self-regulation to industry. However, it is still Regional Councils who are charged

with the responsibility for achieving freshwater outcomes.

Currently the Council does not include Freshwater Farm Plans (FWFP) within the PMEP
framework or utilise them as an alternative for consents. While the PMEP contains rules
relating to discharges direct to water and onto land and land-use controls to reduce the
effects of specific activities!?, much work and freshwater improvement have already been
achieved through the region’s non-regulatory catchment care programs which are

supported by PMEP policy through catchment enhancement plans resourced by Council®3.

The changes proposed to the legislation do not provide any assurance to Council that they
will improve outcomes for freshwater through Approved Industry Organisation (AlO)
FWFPs. Agriculture is the main economic activity in the Marlborough region with viticulture
on the plains and sheep and beef farming in the uplands. There is some cropping,

orcharding and market gardening (primarily around Blenheim), dairying'* (primarily within

10 Ministerial Press Release — Freshwater Farm Plan System to be Improved. Dated 10 April 2024. Ministers the Honourable
Todd McClay and Andrew Hoggard. https://www.beehive.govt.nz/release/freshwater-farm-plan-systems-be-improved

11 Regulatory Impact Statement — Amendments required to Part 9A of the Resource Management Act to provide for Industry
Organisation delivery of freshwater farm plan certification and audit services dated 10 December 2024 at [31].

12 For example, PMEP Rural Environment Zone Permitted activity rule 3.3.29 relating to the discharge of dairy farm effluent
into or onto land and Discretionary activity rule 3.6.8 relating to the establishment of a dairy farm after 9 June 2016.

13 PMEP Policies 15.1.4 to 15.1.7 and methods of implementation 15.M.5.

14 Currently (2024) there are just 38 dairy farms across the entire region. This has declined from 61 Farms in 2013.
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the Te Hoiere/Pelorus catchment) and forestry.

While viticulture and dairy industry bodies currently have industry approved programs, the
pastoral sector does not and will either need to develop one or rely on the council approved

certifier and auditor pathway.

Many farming properties within Marlborough are mixed use, with viticulture, sheep and beef
and forestry, where land use is strongly influenced by their topography and climate®®.
Indications from industry bodies, such as Sustainable Winegrowing New Zealand (SWNZ2),
are they will only be undertaking FWFP services for specific land uses, i.e. viticultural land.
Therefore, farms with dual or multiple land uses may end up requiring multiple industry
approved FWFP. Across the Wairau and Awatere catchments there are around 1463
hillcountry drystock and drystock farms. Of these around 207 are mixed use with between 5
and 80% of the property being in vineyards.

The Council wishes to ensure that framework amendments through the proposed changes
to support the desire of stakeholders?® to use industry organisation programmes within the
FWFP system is transparent and robust. Credibility in the AlOs, their industry programmes
and their certifiers and auditors are essential. Council believes this credibility will be
assisted by councils being engaged with the systems approval criteria and outputs, having
access to required information to enable assessment of the system’s performance and cost

recovery.
AlO approval processes

The Council recognises the need for and supports a nationally coordinated approval and

performance management system for efficiency, which also delivers on its purpose.

While the changes proposed for the Minister to approve industry organisations to provide
certification and / or audit services still includes consultation with ‘relevant’ regional
councils, the details of the eligibility requirements are still to be drafted and therefore can’t

be assessed.

Council strongly suggests that there should be inclusion in the regulations that AlOs are

required to engage with councils in relation to their Industry Approved Programmes (IAP)

and training to ensure that they are fit for purpose, in particular on the appropriate

15 Marlborough'’s climate has extreme gradients, for example rainfall, the dry eastern areas around Blenheim and Seddon
receive less than 800 mm per year, while the wetter northern areas such as the Richmond and Raglan Ranges receive over
2000 mm of rainfall per year. The Climate and Weather of Marlborough, 2™ Edition NIWA PR Chappell

16 Regulatory Impact Statement — Amendments required to Part 9A of the Resource Management Act to provide for Industry
Organisation delivery of freshwater farm plan certification and audit services dated 10 December 2024 at [2].
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catchment context, challenges and values (CCCV) for the region. This is to ensure that the
“national” AlO certifiers and auditors are fully aware of regional context, such as the
climate, environment and resource management plan provisions and that the actions that
are placed within FWFP are relevant to the catchment challenges in which the farm is
operating. At the very least the regulations should set out a clear role for Council in the
sharing and training of critical catchment risk information to all certifiers and auditors

including those approved by AlOs.

It is also unclear what is meant by ‘relevant’ regional council in this proposed replacement
section 217KA (Clause 57). Council assumes the relevance comes from the council
covering the area to which the AlO wishes to be approved for, but the wording is
ambiguous such that there could be the interpretation that the Minister could choose which
councils to consult with. Council suggests either removing the word “relevant’ and / or
making it clear that the Minister will consult with the regional councils in the area over which
an AlO wishes to operate.

Further, under the proposed changes at section 2171(2)(b) councils can only request
information from an AlO (Clause 56), which leaves the discretion to the AIO as to whether
to provide the information. How can councils perform their new proposed function at section
2171(1)(d) of monitoring the delivery of AlO certification and audit services without certainty

that they will receive the information they need from AlOs?

While councils can require a copy of a certified FWFP from a farm operator (section
2171(2)(a)) the proposed changes are silent on the provision of the audit report or related
audit notifications. These reports will contain critical information for council compliance and
enforcement functions, as well as enabling councils to fulfil their full obligations under the
amended section 2171(1). Audit reports must be accessible to councils if required. In
Marlborough, this is unlikely to be audit reports for all farms in the region, rather only those
in identified at-risk and degraded catchments which are already a focus for both regulatory

and non-regulatory actions to improve water quality.

Council also has concern with the process that AlO’s use for the appointment of their
certifiers and auditors. The wording of 217M(2A) that the regulations under this section may
“generally” apply to all certifiers and auditors (Clause 58), raises questions as to when
exemptions may apply. While there may need to be specific regulations that will apply to
AlO-appointed certifiers and auditors these should only apply to process differences, there
should be consistency in standards and outcomes. Lack of, or variability in, the consistency
of the standards required to be a certifier and auditor and the required outcomes for these

roles will undermine the credibility of the certification and audit process.
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FWFP Information

28. Council has concerns that the proposed changes reduce the emphasis currently placed on
information provision by both the farm operator and auditors, as well as putting no
obligation on AlOs to provide information to councils that will need to monitor the
performance of AlO services and the wider FWFP system. Provision must be made within
Part 9A to allow councils access to the information it needs to perform their functions under
the Act.

29. Similarly, the Council has concerns that neither Part 9A nor the regulations provide councils
with adequate access to on-farm action information which is needed to assess the
effectiveness of those actions. Council encourages there to be a programme of monitoring
the effectiveness of farm plan actions provide for in the regulations.

30. In the Marlborough context, Council may not require farm plan information from all land
users but would focus on specific information from landowners within “priority” catchments,
or waterbodies that have been identified either in the PMEP as degraded or at-risk
catchments!’ or those subsequently identified through monitoring as degraded. To enable
Council to access this information and close the feedback loop from actions to the state of
freshwater quality, information provision obligations should be expressly provided for within

Part 9A for AlOs, farm operators, certifiers and auditors.
Cost recovery

31. Nothing in the proposal enables cost recovery by councils either for the initial AIO
application evaluation or the ongoing monitoring of AlOs and FWFP and yet it will be
councils’ role to monitor the compliance and performance of the FWFP system. This will

take considerable resources and time.

32. A legitimate cost of doing business is complying with standards to assure markets,
community and regulators that industry activities are being acceptably carried out. Costs of

monitoring and compliance should be borne by industry and not by rate payers.

33. Aside from the monitoring of the FWFP system, there are also costs to councils involved in
ensuring that the catchment context, challenges and values (CCCV), which form the basis
for FWFP improvement actions, are kept up to date for both farm operators and for
appropriate training for certifiers and auditors. CCCVs provide the linkage from the farm

level with the wider catchment and ultimately Freshwater Management Units required under

17 See Tables 15.1 and 15.2 and Policy 15.1.7 in PMEP Volume 1 Chapter 15 Resource Quality (Water, Air Soil).
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the National Policy Statement for Freshwater Management against which councils are

assessed for compliance.

34. The Council recommends the following changes to the Bill to ensure the provisions enable

councils to perform their required functions and the FWFP system is credible, robust and

results in improvements in freshwater across the nation. These recommendations should

be read in conjunction with the tracked changed provisions included in the consolidated

table appended to this submission:

a. Audit of farm for compliance with certified FWFP — Retaining the requirements

for farm operators to provide information to auditors through retaining section
217H(3). Council support the removal of sections 217H(4) & (5), which are
procedural, and should be placed within the regulations.

b. Functions of a regional council:

To ensure councils can carry out their functions relating to ensuring the AIO
auditing function of the FWFP system is compliant, Council suggest the
inclusion at section 217I(2)(a) of the requirement for farm operators to also
produce a copy of the audit report and related notification for council
inspection where deemed necessary in order to exercise council functions

under sub-section (1)(e).

Council supports the inclusion of section 2171(1)(e) to enable councils to
monitor the delivery of certified and auditor services by AlOs. However, the
wording of 2171(2)(b) should be amended to require AlOs to provide

information Council needs in the performance of its functions.

Amend section 36 administrative charges, sub-clause (cd) to enable councils
to charge industry organization for the application assessment and

monitoring of the AIO programme under section 2171(2)(b).

Consider removing the word ‘relevant’ from proposed section 217KA(1)(b)
and (3)(b) and insert a clarifying statement that this consultation is with the
regional councils in the area over which an industry organisation wishes to

operate.

c. Regulations relating to freshwater farm plans:

To further strengthen amendments in section 2171(2)(b) include a new
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section under section 217M to allow the Governor-General to make
regulations that prescribe further obligations of approved industry
organisations including but not limited to the provision of information to

councils for the purposes of section 2171(1)(e) as requested.

ii. To align with amendments suggested to section 36 administrative charges,
amend section 217M(g)(vi) to allow the Governor-General to make
regulations prescribing any fees payable by an approved industry

organisation.

iii. The use of the word ‘generally’ in section 217M(2A) is ambiguous, either the
regulations apply, or they don’t, or criteria or guidance for when regulations
should and shouldn’t apply should be provide, Council suggest this wording

is removed.

Changing consent conditions for aquaculture activities

35.

36.

37.

The Bill enables an National Environmental Standard (NES) to state that an application to
change or cancel consent conditions for an aquaculture activity be treated as an application for
a resource consent for a controlled activity or restricted discretionary activity. A draft NES has
not been provided to set out which activities would be attributed which status; it is therefore

difficult to fully assess the ramifications of the Bill's proposed amendments.

The Council receives only a handful of section 127 applications to change consent conditions on
marine farms — most commonly to add a species or to undertake a short-term trial on the

site. Now under the PMEP, for non-finfish farms, a controlled activity status is already provided
for existing farms within Aquaculture Management Areas, including for change of species and
structures. In this context it is important Council is able to reserve control on matters such as
layout (including density), benthic effects, visual appearance and biosecurity effects. If a
controlled activity status were to be implemented for these activities, we would seek the same

matters of control be applied.

For finfish farms and mussel farms with adaptive management provisions, Council opposes a
controlled activity status being provided. In Marlborough there are fourteen finfish farms and two
open ocean mussel farms with adaptive management conditions. These aquaculture activities
have conditions imposed to ensure adverse effects, particularly on benthic, water column and
marine mammals, are appropriately addressed. It would not be suitable for these conditions to

be removed on a controlled activity basis, as there is a real risk of harm eventuating. If a
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restricted discretionary activity status is used, then Council would like the opportunity to

examine any matters of discretion proposed to be included in a future NES.

Emergencies and Natural Hazards

Refusal of land use consent in certain circumstances relating to natural hazards

38.

39.

40.

41.

42.

43.

The Council supports the proposed insertion of section 106A to allow councils the ability to
refuse land use consent on the basis of natural hazard risks and its related amendment to
section 87A which creates continuity from section 106 allowing councils to refuse subdivision

consent on the basis of risks from natural hazards (Clauses 27 and 37).

With the recent weather-related disaster events across Aotearoa / New Zealand and in
Marlborough the Council strongly supports legislation change that enables it to make and

enforce robust controls that will prevent future damage to both private and public assets by
preventing future activities from being placed in harm’s way or by their action creating or

exacerbating existing natural hazard risks.

Significant risk has not been defined in relation to this section, nor to existing sections 6 and
106 of the Act. To be able to apply 106A successfully clarity is required to the meaning of
“significant risk”. Council suggests that direction on how this term should be interpreted with
respect to natural hazard risk could be provided through the new proposed National Policy

Statement for Natural Hazards.

Some of the wording in the proposed new section 106A is however a little confusing. Council
understands the intent of the section is to capture multiple scenarios; when future activities
could be placed in harm’s way or by their action create or exacerbate existing natural hazard
risks. As an example, an area could be subject to significant risk from active landslides and
any activity coming into that area would be at risk, in comparison a location whereby the
action of undertaking an activity, such as excavation for roadways and building platforms,
initiates or elevates land instability to a significant risk to both the proposed activity and other
existing activities in the vicinity. Re-wording of this section may assist to provide clarity

between these scenarios.

Council also supports the insertion at section 86B(3) to include rules relating to natural

hazards having immediate legal effect (Clause 25).

The Council supports in concept the proposed changes at section 330A(A) relating to the

timing for resource consents for emergency works (Clause 62). However, it is the Council’s

experience that even 30 days is not sufficient for major events and suggests amending the
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section to provide for natification within 7 days of work commencement and 50 working days

from completion of works.

Consenting

44,

45.

46.

47.

The proposed new sections (2AA and 2AB) at section 88 relating to making an application
(Clause 28) to include consideration of the level of detail provided is supported by the
Council with a small amendment to reflect the status of the activity applied for being

proposed at the point of application.

Council supports in part the proposed new section 88BA for certain consent to be

processed and decided no later than 1 year after lodgment (Clause 29). Council highlights
that consent applications for such activities can be significant in scale and complexity, while
the intention to limit the time period for processing is supported, it requires recognition of
exclusion from this maximum time period for certain matters including the provision of
further information. For such an application further information is likely to be of an expert
nature and may require additional investigation. The Councils seeks that section 88BA(6) is
deleted.

The Council supports the proposed suite of amendments relating to section 92 further
information requests which reflect best practice (including Clause 30). The proposed
replacement of “must” with “may” in sections 92A(3) and 92B(2) (Clauses 31 and 33) with
the addition of the proposed addition of section 92AA on the consequences of an
applicant’s failure to respond (Clause 32) enables efficiency and cost savings through the
ability to return an application where an applicant does not provide necessary information

and avoids the necessity to complete consideration of the application under s104.

The replacement of section 100 removing the requirement for a consent authority to always
hold a hearing when an applicant or submitter wish to be heard (Clause 34) is supported in
part by the Council. This proposed change may improve efficiency and reduce the costs of
a hearing in some cases. This however reduces participation and presents a risk in the loss
of input from oral submissions where the applicant or submitters may not articulate
themselves as clearly through written submissions, nor have the benefit from the decision
maker in making inquiries to clarify matters and resolutions. A consequence of this
amendment may be judicial review actions and/or increased appeals to consent decisions.
An ability to object to a consent authorities’ decision not to hold a hearing could provide a
process to resolve such objections before decisions are issued. An applicant should have
the ability to request a hearing where submissions have been received and Councils seeks

an amendment to the section to enable this. Any increase in cost or time in processing the
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consent is borne by the applicant.

48. Council also supports the proposed amendments to section 104 to be able to take into
account compliance history when assessing applications for resource consent and decline
a consent application if the applicant has a record of on-going, significant or repeated non-

compliance with the Act (Clause 36).

49. The proposed changes to section 107G relating to reviewing draft conditions of consent

(Clause 38) are supported in full by Council. The ability to pause processing to allow the

review of draft conditions and the specification that the consent authority may take into
account the comments only relating to minor and technical matters, will significantly aid
Council processing timelines. Similarly, the section 108 amendment is supported to provide
conditions that mitigate risk of non-compliance (Clause 39).

50. Council supports the amendment of Section 128 to provide for a review where a
contravention of conditions is determined (Clause 45). This amendment allows intervention
in cases of non-compliance and will increase the ability of councils to address non-

compliance.

Enforcement and other Matters

51. The Council supports the proposed new section 314A enabling the Environment Court to
grant an enforcement order revoking or suspending a resource consent (Clause 59).
Council believes this increases the integrity of the resource management system and holds
consent holders accountable for non-complaint undertakings. Similarly, Council supports
proposed amendments to section 322 relating to the scope of abatement notices (Clause
60) and section 330 to provide for emergency response in the absence of the occupier
(Clause 60).

52. The proposed amendments to section 339 to increase penalties (Clause 65) is supported.
The reduction in term of imprisonment for RMA offending, thereby below the threshold for
electing jury trial, will significantly reduce the length and costs of proceedings. Prosecutions
under the RMA often involve the interpretation and application of technical rules and
scientific data making it difficult for laypersons selected as part of a jury to understand.
Environment cases are more appropriate to be determined by Environment Court
warranted judges. Further to the proposed amendment the Council seeks an increase in
penalty under section 339(3) for offenses under section 338(3) due to the relative
seriousness of this type of offending. Similar types of offending under other NZ legislation
such as the Health and Safety at Work Act 2015 have penalties of $10,000 or higher.
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53. Council fully supports the proposed new section 342A making insurance for fines unlawful

(Clause 66). This is consistent with other NZ legislation such as the Health and Safety at

Work Act 2015 and prevents the contracting out of enforcement penalties and achieves the

deterrence sought through prosecution proceedings.

54. The proposed replacement of section 353(1) for service of documents to expand service of

documents electronically via email without being specified by the person as the electronic

address for service (Clause 67), will improve efficiency and is supported by Council.

55. Amendments to section 36 administration charges (Clause 10) are supported by Council.

Particularly the ability for councils to charge the resource user for permitted activity

monitoring and offender for enforcement, rather than the cost of these activities being borne

by ratepayers. The inclusion of administration charges for section 128 reviews generally

and including when triggered by contravention of conditions is also supported.

Council again thanks the Government for the opportunity to provide this submission and looks

forward to and being involved with the more fundamental Resource Management reform process to

ensure the future resource management system reflects the needs of local communities. It is

therefore essential that there are future opportunities to input into this important reform.

e

NADINE TAYLOR
MAYOR
MARLBOROUGH DISTRICT COUNCIL

BARBARA FAULLS
COUNCILLOR
MARLBOROUGH DISTRICT COUNCIL

GERALD HOPE

CHAIR OF THE ENVIRONMENT AND
PLANNING COMMITTEE — COUNCILLOR
MARLBOROUGH DISTRICT COUNCIL

Atwed

PERE HAWES
ENVIRONMENTAL POLICY MANAGER
MARLBOROUGH DISTRICT COUNCIL
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APPENDIX 1: RESOURCE MANAGEMENT (CONSENTING AND OTHER SYSTEM CHANGES) AMENDMENT BILL

Part 1: Amendments to principal Act (except schedules)

Amendments to Part 1 of principal Act

that control fishing)

Clause Topic covered by clause State position (support, oppose, change) Reasons, or Recommendation/suggest amendment
or Issue
5 New section 2B inserted (Rules | Amend New subsection (iii) should be deleted:

2B Rules that control fishing

In this Act, unless the context otherwise requires, a rule that
controls fishing—

(a) means a rule that directly controls fishing, for-
examplesincluding a rule that controls—

(i) the use of fishing gear or particular fishing methods;
or

(i) the taking of fish, aquatic life, or seaweed; erbut

; " ;

Amendments to Part 4 of the principal Act

(Requirements for preparing and
publishing evaluation reports)

Clause Topic covered by clause State position (support, oppose, change) Reasons, or Recommendation/suggest amendment
or Issue
8 Section 32 amended Amend New section 32(2A) should be amended:

32 Requirements for preparing and publishing evaluation
reports

(2A) A proposal that includes rules that control fishing in the
coastal marine area must also include an assessment by the
Director-General of the Ministry of Primary Industries of the
impact of the rules on fishing.
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Clause Topic covered by clause State position (support, oppose, change) Reasons, or Recommendation/suggest amendment
or Issue
a7 Section 36 (Administrative Amend A new part subsection to subsection 36(1)(cb) should be
charges) added relating to charges payable for holders of resource
consents.

36 Administrative charges

(1) A local authority may from time to time fix charges
of all or any of the following kinds:

(cb) charges payable by holders of resource
consents, for the carrying out by the local authority
of any 1 or more of its functions in relation to
reviewing consent conditions, if—

(i) the review is carried out at the request of the
consent holder; or

(ii) the review is carried out under section

128(1)(a); or

(i) the review is carried out under section

128(1)(c); or
(iv) the review is carried out under section 128(2):

(v) the review is carried out under section 165Z2ZD.

56 & 57 Section 36 (Administrative Amend An amendment to subsection 36(1)(cd) should be added to
charges) enable councils to fulfil their requirements to monitor AIO
performance under section 2171 and consultation requirement
with the Minister under section 217KA.

36 Administrative charges

(1) A local authority may from time to time fix charges of all
or any of the following kinds:
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Clause

Topic covered by clause

State position (support, oppose, change)
or Issue

Reasons, or Recommendation/suggest amendment

(cd) charges payable by the farm operator of a farm
that is required to have a certified freshwater farm
plan, or by an approved industry organisation for the
carrying out by the local authority of its functions
under sections 2171 and 217KA:

Amendments to Part 5 of principal Act

about discharges)

Clause Topic covered by clause State position (support, oppose, change) Reasons, or Recommendation/suggest amendment
or Issue
15 Section 70 amended (Rules Amend New subsection 70(3) should be amended to delete the time

related part of the provision.

70 Rules about discharges

(3) A regional council may include in a regional plan a rule
that allows as a permitted activity a discharge described in
subsection (1)(a) or (b) that may allow the effects described in
subsection (1)(g) if —

(a) the council is satisfied that there are already effects
described in subsection (1)(g) in the receiving waters; and

(b) the rule includes standards for permitted activity; and

(c) the council is satisfied that those standards will contribute
to a reduction of the effects described in subsection (1)(g)

over-a-period-of-time-specific-intherule,
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Clause Topic covered by clause State position (support, oppose, change) Reasons, or Recommendation/suggest amendment
or Issue
16 New section 71 inserted Amend

New section 71 should be amended as follows.
(Requirements for rules that

control fishing) 71 Requirements for rules that control fishing

(1) This section applies to rules that control fishing within the
coastal marine area.

(2) A regional council must not include a rule that controls
fishing in a regional coastal plan unless—

(a) the rule (a notified rule) is included in the proposed
regional coastal plan when it is notified; or

(b) the rule is a permitted activity rule made under

s71(3)(c) that applies within an area to which a notified
rule applies.

(43) If a regional council includes a rule that controls fishing
in a regional coastal plan,—

(a) the rule must not classify fishing as a controlled
activity, a restricted discretionary activity, a
discretionary activity, or a non-complying activity
unless the rule already has legal effect in a notified
regional coastal plan:

(b) the rule may classify fishing as a prohibited activity
in an area:
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Clause

Topic covered by clause

State position (support, oppose, change)
or Issue

Reasons, or Recommendation/suggest amendment

(c) the rule may classify fishing as a permitted activity
in an area only if it is an exception to a rule made
under paragraph (b) that applies to the area.

(5) See also clause 4B of Schedule 1, which—

(a) requires a regional council that intends to propose a
rule that controls fishing in a regional coastal plan to
complete-an-take into account the assessment by the
Director-General of the Ministry for Primary Industries
of the impact of the proposed rule in accordance
with section 32(2A); and

(b) restricts the notification of the proposed rule unless
the Director-General of the Ministry for Primary
Industries concurs with the regional council’s
assessment of the impact of the rules that control
fishing in its evaluation under section 32.

(6) This section applies despite section 77A.

Amendments to Part 6 of the principal Act

application)

Clause Topic covered by clause State position (support, oppose, change) Reasons, or Recommendation/suggest amendment
or Issue
28 Section 88 (Making an Amend Amend new inserted subsections 2AA and 2AB with additional

wording.

88 Making an application

(2AA) An applicant must ensure that information required by
subsection (2)(b) is provided at a level of detail that is
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Clause Topic covered by clause State position (support, oppose, change) Reasons, or Recommendation/suggest amendment
or Issue
proportionate to the nature and significance of the proposed
activity.
(2AB) An consent authority may accept an application that
does not fully comply with subsection (2)(b) if the authority is
satisfied that the information provided by the applicant is
proportionate to the nature and significance of the proposed
activity.
29 New Section 88BA (Certain Amend Delete 88BA(6) in new section 88BA
consents must be processed . .
and decidd o et han 1 yer
after lodgement y 9
34 Replacement of Section 100 Amend Section 100(1) should be amended and as a consequential

(Consent authority must not hold
hearings unless it determines
further information is needed)

change insert new sub-section 357(10).

100 Consent authority must not hold hearings unless it
determines further information is needed

(1) A consent authority must not hold a hearing on an
application for a resource consent if it determines that it
has sufficient information to decide the application,
unless a hearing is requested by the applicant.

(2) A consent authority must determine whether it has
sufficient information to decide the application without
holding a hearing —

(a) After the time for submissions has closed; and

(b) Before deciding the application.
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Clause

Topic covered by clause

State position (support, oppose, change)
or Issue

Reasons, or Recommendation/suggest amendment

(3) If a Treaty settlement recognises the right of an iwi or
other Maori group to participate in a hearing if one is
held, the consent authority must consult the iwi or group
before making a determination under subsection (2).

357 Right of objection against certain decisions

(10) A person whose application to a territorial authority has
been determined to have sufficient information to not require a
hearing under section 100(1) has a right of objection to the
territorial authority.

Amendments to Part 8 of principal Act

(Designations).

Clause Topic covered by clause State position (support, oppose, change) Reasons, or Recommendation/suggest amendment
or Issue
48 Section 166 definitions New definition

New definition should be inserted:
166 Definitions

Definition of an inland-port.

Amendments to Part 9 of principal Act

(5) (Audit for farm compliance
with certified FWFP)

Clause Topic covered by clause State position (support, oppose, change) Reasons, or Recommendation/suggest amendment
or Issue
55 Removal of sections 217H (3) — | Amend Consider retaining section 217H(3).

Support for removal of section 217H(4) and (5), to be included
within Regulations.
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Clause Topic covered by clause State position (support, oppose, change) Reasons, or Recommendation/suggest amendment
or Issue
56 Replacement of section 2171 (2) | Amend and insertion of new sub-section Clause 2171 (2) should be amended as follows, including the
(Functions of regional councils) insert of a new sub-section (d):

2171 Functions of regional councils
(2) A regional council may do all or any of the following:

(a) require a farm operator to produce a certified freshwater
farm plan for inspection and a copy of the audit report
and related notification to council where deemed
necessary in order to exercise council functions under
sub-section (1)(e).

(b) reguest require information from an approved industry
organisation that the council considers reasonably
necessary for carrying out its functions under this
section.

(c) notifying the Minister of any significant or persistent
concerns regarding the performance under this Part of
an approved industry organisation operating in the
council’s region, including concerns arising in the
course of the council’s exercise of its functions under
sub-section (1)(e).

57 Replacement of section 217KA Amend Amend sub-sections (1) and (3)
(Minister may approve industry
organisation to provide 217KA Minister may approve industry organisation to
certification or audit services) provide certification or audit services.

i. The Minister may, on application, approve an industry
organisation to provide certification or audit serves or
both under this Part to its members —
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Clause

Topic covered by clause

State position (support, oppose, change)
or Issue

Reasons, or Recommendation/suggest amendment

(a) If the Minister is satisfied that the organisation
meets any applicable eligibility requirements
prescribed in regulations; and

(b) After consulting with relevantregional councils in
the area over which an industry organisation wishes
to operate and the Minister of Agriculture.

ii. An approved industry organisation may appoint
certifiers or auditors if it is satisfied that the applicable
requirements have been met as prescribed in the
regulations.

iii. The Minister may revoke an industry organisation’s
approval —

(c) If the Minister is satisfied that the organisation
meets any applicable requirements for revocation
have been met, as prescribed in regulations; and

(d) After consulting with relevantregional councils in
the area over which an industry organisation is
operating and the Minister of Agriculture.

58

Section 217M — Regulations
relating freshwater farm plans

Amend

Insert new subsection (fb) to require AlOs to provide Council
information and amend subsections 217M(1)(g) and (2)

217M Regulations relating to freshwater farm plans

(1) The Governor-General may, by Order in Council
made on the recommendation of the Minister after
consulting the Minister of Agriculture, make
regulations that—
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Clause Topic covered by clause State position (support, oppose, change) Reasons, or Recommendation/suggest amendment
or Issue

(fa) prescribe requirements that must be met for the
approval of industry organisation under section
217KA or the revocation of their approval.

(fb) prescribe further obligations of approved
industry organisations including but not limited to,

(i) the provision of information to councils for the
purposes of section 2171(1)(e) as requested.

(g) provide for the form and manner in which a farm
must be audited for compliance with a certified
freshwater farm plan, including (without limitation)
prescribing —

(i) the time frame by which a farm must be
audited; and

(i) the frequency at which those audits must be
carried out; and

iy . el ; |
completed—and

(iv) the period after which the auditor must
provide their final report undersection-

217H(5)(e); and

(v) any matters that an auditor must take into
account when considering whether the farm
achieves compliance with the certified
freshwater farm plan; and

(va) the information that the farm operator must
provide to the auditor for the purpose of the
audit; and
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Clause Topic covered by clause State position (support, oppose, change) Reasons, or Recommendation/suggest amendment
or Issue

(vi) any fees payable by the farm operator or the
approved industry organisation or the manner
of calculating those fees:

(2A) Regulations under this section may apply to all
certifiers or auditors generally, or may apply only to
certifiers and auditors appointed —

(a) by a regional council under section 217K(1); or

(b) by an approved industry organisation under
section 217KA(2).

Amendments to Part 12 of principal Act

Clause Topic covered by clause State position (support, oppose, change) Reasons, or Recommendation/suggest amendment
or Issue
62 Section 330 (Emergency works | Amend Amend section 330(2) from 20 working days to 50 working
and power to take preventive or days.

remedial action) 330 Resource consents for emergency works

(1) Where an activity is undertaken under section 330, the
person (other than the occupier), authority, network utility
operator, or lifeline utility who or which undertook the activity
shall advise the appropriate consent authority, within 7 days,
that the activity has been undertaken.

(2) Where such an activity, but for section 330, contravenes
any of sections 9, 12, 13, 14, and 15 and the adverse effects
of the activity continue, then the person (other than the
occupier), authority, network utility operator, or lifeline
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Clause

Topic covered by clause

State position (support, oppose, change)
or Issue

Reasons, or Recommendation/suggest amendment

utility who or which undertook the activity shall apply in writing
to the appropriate consent authority for any necessary
resource consents required in respect of the activity within 20
50 working days of the notification under subsection (1).

(3) If the application is made within the time stated in
subsection (2), the activity may continue until the application
for a resource consent and any appeals have been finally
determined.

65

Section 339 - Penalties

Amend

Amend section 339(3) from $1,500 to $10,000.
339 Penalties

(3) Every person who commits an offence against section
338(3) is liable on conviction to a fine not exceeding
$1,500 10,000.

Part 2: Amendments to Schedules 1, 4 and 12 of principal Act and other enactments

Clause Topic covered by clause State position (support, oppose, change) Reasons, or Recommendation/suggest amendment
or Issue
70 Schedule 1 amended Amend New clause 4B should be amended as follows:

4B Pre-notification requirement for proposed rule that
controls fishing

(1) If a regional council intends to propose in a regional
coastal plan a rule that controls fishing in an area,—

(a) the council must notify the Director-General of its

intention; complete-the-assessmentrequired-

undersection-32(2A)-and-give-itto-the Director-
General; and
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Clause

Topic covered by clause

State position (support, oppose, change)
or Issue

Reasons, or Recommendation/suggest amendment

(b) the Director-General must, within a reasonable time
frame, complete the assessment required under
section 32(2) and provide it to the council; and advise-

the-couneil-ot-thei-decision-on-whetherthey-coneur
with-thoassessmen

(c) the council must take the assessment into account in
its evaluation report under s 32.

(2) The Director-General may concur with the council’s

assessment {erarevised-assessment)}- of the impact of the

rules on fishing in its evaluation under s 32 only if they—

(a) are satisfied that the assessment has given
appropriate consideration to the impacts of the rule on
fishing in accordance with the requirements of section
32(2A); and

(b)-2 e.saﬁtS"ee'. with the qua."E-*’ clarity;-and ae;eu acy-of

(be) have consulted Te Ohu Kai Moana about their
proposed decision.
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